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THE LEGAL PROFESSION: 


LAWYERS AND LAWYERS’ FEES IN THE 
‘OLD DOMINION.” 


Wuen or how lawyers were first intro- 
duced into Virginid, I am not accurately 
informed. They would, however, natu- 
rally spring up from the people as soon 
as there was a demand for their services. 
No doubt, too, certain ‘‘ limbs of the law” 
were carly transplanted in our soil 
from England. Bacon was quite fresh 
from the “Inns of Court,’’ when he headed 
the “ rebellion,” in 1676 ; but many must 
have preceded him. Certain it is, that 
not thirty years after the settlement of the 
colony, lawyers had become quite a pes- 
tiferous set ; and in little more than twenty 
years after the establishment of the As- 
sembly, stringent laws were enacted 
- against them. From this period, they 
were objects of repeated legislation, alter- 
nating between severity and favor, restric- 
tion and privilege, or abolishing the pro- 
fession altogether. ' 
At first there was very little use for 
such a class in the colony. According to 
the Royal Instructions accompanying the 
Charter, in. 1607, all matters, civil and 
criminal, were to be adjudged by the 
President and Council, except that capi- 
tal offences wereto be tried by a jury. 
The President might reprieve a convict, 
but the King alone could pardon. Judi- 
cial proceedings were to be * made and 
done summarily and verbally without 
writing, until rf come to the judgment or 
sentence,” which was to be “ briefly and 
summarily registered into a book, to be 
> for that purpose.” 
ands were to pass and descend ac- 
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cording to the laws of England; but as 
yet, there was no separate: property in 
land; and for five years they were to “ trade 
together all in one stocke, or divideably, 
but in two or three stocks at the most.” 

But matters arising even under these 
regulations, might have sometimes called 
for the intervention of counsel ; and pro- 
bably it was not very long before sume 
one was allowed to appear somewhat in 
that character. 

All these regulations were unaltered by 
the subsequent charters of 1609 and 1611. 
But owing to the character and situation 
of the colonists, to whom considerable ac- 
cessions, of none the purest materials, 
were made from time to time, much tur- 
bulence and discontent arose, which called 
loudly for a remedy. Accordingly a very 
arbitrary military code adopted from the 
low countries in Europe, which had long 
been in a state of confusion and war, was 
sent over in 1611, by Sir Thomas Smith, 
Treasurer ofthe London Company. This 
code was impartially and beneficially en- 
forced, by Sir Thos. Dale and Sir Thos. 
Gates; but with a high hand, by Capt. 
Argall. 

he community of goods naturally pro-. 
duced idleness and improvidence, and de- 
stroyed all individual enterprise ; so that, 
in 1613, when the five years had elapsed, 
Sir Thos. Gates instituted separate pro- 
perty and interests among the colonists, 
which gave a new impulse to their exer- 
tions. From this period there was neces- 
sarily a large increase of the subjects of 
litigation, which no doubt contributed to 
produce a class of lawyers. Perhaps ad- 
venturous spirits, like some of those now in 
the camp in Mexico, not very full of briefs 
at home, had deserted the “Inns of Court” 
for the wilds of Virginia, and now rejoiced 
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in the opportunity of adding a little pro- 
fessional employment to the few other re- 


sources which the state of the country then. 


opened to them. 

Mr. Burk says, that in 1621, an impor- 
tant change took 2 ope in the administra- 
tion of justice: » The court held at James 
town, caused? great inconvenience to suit- 
ors, from the distance.at which some.of 
the council lived, and the consequent irre- 
gularity and uncertainty of their attend- 
ance; and four. regular quarterly terms, 
of a week each, were now instituted, at 
that place* 


Previous to this, the first Assembly had. 


met in 1619, though. there is some uncer- 
tainty as to the exact manner. in which it 
was established. ‘As. early as. March, 
1623—4, they passed a law creating 
monthly courts, in various places, held: by 
what were called Commissioners, “ for 
the decyding of suits and controversies 
not exceeding the value of one hundred. 
pounds of Tobacco, and for punishing of 
petty offences.’ 

Thus having the courts, I shall pursue 
their history no. further, but turn to the 
lawyers. 

Of course, where civilization had made 
these advances lawyers must have arisen, 
for “:where the carcase is there. will the 
eagles. be gathered ;” but all conjecture 
in regard to them is soon put to an end. 
It is notimprobable that. some prior legis- 
lation, was had upon. the subject.; but in 
1642—3, {18th Charles I., when Edward 
Littleton was “Lord Keeper” of the 
Great, Seal of England ;) we have. this 
pungent and stringent law :— 

“ Be it also enacted, for the better regu- 
lation of attorneys and the great fees ex- 
acted by them, that it shall-not be lawfull 
for any attorney to plead causes on be- 
halfe of another without license or permis- 
sion first had: and obtained from the court 
where he pleadeth, Neither shall it be 


lawfull for any attorney to have license. 


from more courts than from the quarter 
court and one county court, and that they 
likewise besworne in the said courts. where 


they are so licensed,” &c. It might be! 


well for the profession, were they at least 





* Burk’s Hist. Va. i, 222—3, and 231, 
+ Hening’s Stat, at Large, i. 125, and 145, 
note. 





to impose upon themselves greater restric 
tion in the number of courts in which they 
practice, The multitude of courts in Vir. 
ginia, the inadequate salaries of the judges, 
and the number of tribunals before which 
thesame counselap tend to depreciate 
both the bench and: bar, without at all ex- 
pediting or promoting the ends of justice, 

The above law. also, provides;.that no 
attorney shall, “ either by gift or love, di- 
rectly or indirectly, take.a larger fee than 
20. lbs. of. Tobacco, or its value, in, the 
county court, and. 50 lbs. in the quarter 
court, under the penalty of 500 lbs. of 
Tobacco, in the former case ; and‘of 2,000 
Ibs. in the latter, one “ moyety” to the 
king and the other to the informer, 
“whether client, adverse party, or any 
person whatsoever ;” “ And it is further 
thought fitt, that no attorney. licensed as 
aforesaid: shall refuse ‘to: be: entertayned 
in any cause as aforesaid, provided:he be 
not entertayned by the adverse party, 
uppon forfeiture. of 250 lb. of tobacco in 
a countie court, and 1000 lb, of tobaccoe: 
in the quarter court, * * * * Provided: 
this. act nor-any penalty therein expressed 
extend to.such who shall be made special: 
attorneys within the collony, or to such 
who shall have letters of: procuration out 
of England.’* 


The provisions of this. law partly dis« 


close the character of the legal: profession 
at this period. In the. opinion of the as- 
sembly, their extortions svon called: for a 
stronger blow ; for about.three years after, 
(Nov. 1645,) they opened upon them the: 
following battery :— 

“ Whereas muny troublesome suits are 
niultiplied by the unskillfulness and: covet- 
ousness of attorneys, who have more. in- 
tended their own profit and their inordi+ 
nate lucre than the goud and~benefit of 
their clients: Be «i therefore enacted, 


That all mercenary attorneys. be. wholly: 


expelled from such office, ex cept such suits 


as they have already undertaken, ‘and are. 


now depending, and in case-any person or 
persons shall offend contrary to this: act 
to be. fined at the discretion of the court.”t 
This law, perhaps, only amused: some of 
those whom it:so bitterly denounced ; for 





* Hening’s Va, Statutes at Large, i. 275—6. 
+ Hening, i. 302. 
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it would be difficult to enforce. it, It is 
not clear whether the punishments, of ex- 
pulsion and being fined at the discretion of 
the court, were both to be: inflicted; or 
whether the one was to: be in lieu of the 
other. 

At the same session, the law of 1643, 
for “licensing attorneys,” was repealed, 
whilst this expelling the mercenary ones 
was kept in full force and power.* How 
the ranks of the profession. were filled up 
now, does not appear. Probably like 
those of our medical profession, which 
any one can enter without license or di- 
ploma atthe presenttime. And some may 
have come over who had been admitted to 
the bar in England, 

In October 1646, it was enacted, “ ffor 
the better prevention of all corruption, 
partiality and injustice,” that no commis- 
sioner, magistrate, clerk or other officer 
should plead. in his own. court, for any. 
person residing. in; the colony ;t which 
wholesome regulation is in force at: this 
day, 

As if the mercenary attorneys. required 
still more signal.vengeance, the next year 
(1647) it was added, that. they should not 
receive “ any recompence, directly or in- 
directly :” and no attorneys in, private 
causes were allowed; but if the courts 
perceived that any weak party was. likely 
to lose his cause, they were. to open the 
case for him, “or appoint some fit man 
out of the people to plead the cause, and 
allow him satisfaction requisite.” 

So that now the legal profession. was 
abolished in all private causes in. court, 
and we canimagine the result, Ofcourse 
the dispositions of men did not change and 
the subjects of controversy did not cease ; 
and the courts must still have. been re- 
sorted to by litigants, Some. plead their 
own causes: and were necessarily. stimu- 
lated by. self interest, as. their counsel 
would have been; and probably their un- 
digested discourses were often no small 
infliction. Many: “weak parties” no 
doubt suffered. the loss of clear rights; the 
members of the courts finding that it was 
not so easy. to open their cases for them. 

Yet these evils and inconyeniences: were 





* Hening, i. 313. 


+ Hening, i. 330. 
t Hening, i. 349, : 





slow in developing themselves, and this 
very democratic system continued for the 
space of'nine years ; when in the 7th year 
of the commonwealth under Cromwell, 
(1656,) it. was superseded as follows:— . 

“ This: Assembly finding many incon- 
veniences in the act prohibiting mercenary 
attornies, doe therefore hereby enact, and 
be it. by these: presents enacted, that that 
act,.and all other acts against mercenary 
attorneys to bee totally repealed ;” The 
governor and counsel were to appoint fit 
and able persons, attorneys, in the quar- 
ter courts; and the commissioners, in the 
county courts; these attorneys were to 
take a prescribed:oath, and if any contro- 
versy arose with their clients about their 
fees, the respective courts were to decide, 
“ Provided allwaies that those only be 
called councellors at law, who. have all- 
readie: been qualified thereunto by the. 
lawes of England, and those so qualified 
to enjoy: all the privileges those lawes. give 
them.”* 

From this, we perceive that the bar was 
once more put on a separate and honor- 
able footing and for it, the times of the 
commonwealth were more royal than those 
of Charles I. had been. But. alas! for 
poor human nature; in less than two years 
the old spirit of extortion and selfishness 
seems to have re-appeared and had again 
to be exorcised by the power of the legis- 
lature. lathe assembly it was-first.* Pro- 
posed, Whether a regulation, or totall 
ejectionof lawyers?” As if in despair of 
regulating so mercenary and crafty a set, 
it was “ Resolved, By the first vote, An 
ejection,” Hereupon, even.at that early 
day, arose a constitutional question, and 
rather strangely, too, started by the gov- 
ernor and council, who, their sympathies 
being in favor of the lawyers, replied to 
the ‘‘House’s Message,” that they would 
“consent to this proposition so farr as it 
shall| be: agreeable to Magna. Charta.” 
Signed: by “Wm. Cuarporne, 23 Marti, 
1657—(8.)” It was then deliberated 
whether any answer should be returned 
to this, which being resolved on, the House 
sent word that they had considered Mag- 
na Charta, afd could “not discover any 
prohibition contained therein” of the ejec- 





* Hening, i. 419. 
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tion of lawyers; and that the right of le- 
gislating on the subject had been repeat- 
edly exercised.* All which they pro- 
ceeded to exemplify. by the following 
act :—‘‘ Whereas there doth much charge 
and trouble arise by the admittance of 
attorneys and lawyers through pleading 
of causes, thereby to maintain suites in 
lawe, to the greate prejudice and charge 
of the inhabitants of this collony, for pre- 
vention thereof, be at enacted by the autho- 
ritie of this present grand assembly, that 
no person shall plead any cause, or give 
legal advice for a fee, or any kind of re- 
ward under the penalty of five thousand 
pounds of tobacco for every offence ; and 
because the breakers of the law through 
their subtillity could not easily bee dis- 
cerned,” it was enacted that either plain- 
tiff or defendant, might make any one 
who had acted as his counsel, purge him- 
self upon oath.t 

In 1661, it was again enacted that no 
officer should practise law in his own 
court, except in behalf of the poor, or un- 
less he were attorney for some non-resi- 
dent who might call him to ah account.j 

Absolute free trade in law being thus 
established, ‘‘the land had rest” from the 
offending attorneys for the space of twenty- 
three years. But all the evils and incon- 
veniences in legal proceedings were not 
ra eradicated ; for in 1680, (32 Charles 

I., when Heneage Finch, Earl of Not- 
tingham, “the Father of Equity,” was 
Lord Chancellor of England, (in this 
game of legislative “ see-law” between the 
people and the lawyers, it was the lawyers’ 
turn to go up again. It was now dis- 
covered that by ejecting lawyers with fees, 
a class of busy-bodies without sense had 
been called forth, and the following enact- 
ment was the consequence :—§ 

“ Whereas all courts in this country are 
many tymes hindered and troubled in their 
judiciall proceedings by the impertinent 
discourses of many busy and ignorant 
men who will pretend to assist their friend 
in his business and to cleare the matter 
more plainly to the court, although: never 
desired or requested thereunto by the per- 
son whome they pretended fo assist, and 





* Hening, i. 495—6. 


t Hening, i. 482—3. 
t Hening, ii. 81. 


§ Hening, ii. 478. 





many tymes to the destruction of his 
cause, and the greate trouble and hind- 
rance of the court; for the prevention 
whereof in future (here note the style), 
Bee it enacted by the Kings most excellent 
Mayjestie, by and with the consent of the ge- 
nerull assembley, and it is hereby enacted 
by the authority aforesaid,” that no per- 
son shall practise as an attorney, without 
being licensed thereto by the Governor, 
under the penalty of 2000 lbs. of tobacco, 
for every offence in the general court ; and 
of 600, in the inferior courts: For every 
case in the general court, the fee was 
fixed at 500 lbs. of tobacco and caske ; 
and in the county courts, at 150 lbs. and 
caske ; which might be claimed without 
any pre-agreement with the client. If 
any attorney refused to plead a cause for 
these fees, he was to forfeit to the party 
aggrieved the amount of the fee, accord- 
ing to the court; but any one “ capable” 
was allowed to plead his own cases in any 
court ; a privilege enjoyed to this day, but 
rarely exercised. If he were indeed “ ca- 
pable,” he might escape the force of the 
adage that “ he who pleads his own cause, 
has a fool for his client ;’”? but how this 
question of fitness was to be decided, we 
aye not informed. Many, the least capa- 
ble, might imagine themselves so, and es- 
pecially after the anti-lawyer system, 
which had so long prevailed and accus- 
tomed men to regard themselves and one 
another as good-enough counsel. But in 
two years, the balance turned and down 
went the lawyers; the above statute was 
repealed.* 

From this time to 1718, about 36 years, 
our printed “statutes at large” contain 
nothing relating to lawyers; but some 
unimportant regulations then, and also in 
1727, (1st George IL.) as to fees, &c., 
render it probable that some intermediate 
legislation respecting them has been lost. 
Passing some unimportant items, we find 
in 1732, a long and significant act, “ to 
prevent frivolous and vexatious suits ; and 
to regulate attorneys practising in the 
county courts.’’t 

It charges boldly into the number of 
unskilful attorneys in the county courts, 


who have “ become a great grievance to © 





* Hening, ii. 498. + Henning, iv. 357, 362. 
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the county, in respect of their neglect and 
mismanagement of their clients’ causes, 
and other foul practises ;” and enacts that 
no one shall practise in those courts with- 
out a license from the governor and coun- 
cil, under a penalty of 40s, for every case 
undertaken: License to be obtained by 
petition to the governor and council, who 
should refer it to suitable persons to ex- 
amine the candidate. If qualified, he 
was then to be licensed ; but was to sub- 
scribe the oath of abjuration and the test, 
and also to take the following remarkable 
oath :-— 

“ You shall do no falsehood, nor consent 
to any to be done inthe court; and if you 
know of any to be done, you shall give 
notice thereof to the justices of the court, 
that it may, be reformed: You shall de- 
lay no man for lucre or malice, nor take 
any unreasonable fees: You shall not 
wittingly or willingly sue, or procure to be 
sued, any false suit, nor give aid nor con- 
sent to the same, upon pain of being dis- 
abled to practise as an attorney forever. 
And furthermore, you shall use yourself 
in the office of an attorney within the court 
according to your learning and discretion. 
So help you God.” 

For violation of duty as laid down in 
this law, the governor and council could 
suspend an attorney, or disable him for- 
ever; and the courts could make him pay 
all costs occasioned by his wilful neglect. 
Practitioners in the general court at the 
time of its passage, and counsellors and 
barristers at law were excepted from the 
operation of the act. 

Some trite provisions in 1734, 36 and 
38, which come next in order, are omitted. 
In 1742, so much of the law of 1732, as 
applied to regulating attorneys and grant- 
ing them licenses was repealed, not hay- 
ing “ been found to answer the good design 
and intention thereof.”* The same year, 
lawyers’ fees were fixed by law, and a 
new oath prescribed : viz.— 

“ You shall not directly or indirectly ex- 
act, demand, or receive, any greater or 
larger fee or reward, or other gratuity 
whatsoever for the services by you to be 
done, as an attorney of this court, than 
you are permitted to take by a certain act 
of Assembly, intituled, an act to prevent 





* Hening, v. 171. 


lawyers exacting or reseiving exorbitant 
fees, during the continuance of the said 
act. So help you God.” Without tak- 
ing this oath, no lawyer could practise in 
any court, under a penalty of 500 pounds 
current money.* 

In 1745, the law for regulating attor- 
neys and granting them license was re- 
vived and altered, so that it became the 
basis of subsequent legislation on the sub- 
ject for many years; and no doubt from 
this period the colonial bar began to as- 
sume much of that dignity and impor- 
tance which now belong to the profession. 
The details of the law, however, will be 
reserved until we come to the year 1748, 
when it was re-enacted with amendments. 
In the mean time, nothing of consequence 
took place in reference to our subject.t 

B. B. 








H. 5S, Circuit Court. 
[SOUTHERN DISTRICT OF NEW-YoRK.] 
[In Equity.] 


Before the Honorable SAMUEL NELSON, As- 
sociate Justice of the Supreme Court of the 
United States, and the Hon. SAMUEL R. 
BETTS, District Judge. 


McCautMmontT AND OTHERS vy. LAWRENCE. 
5 April, 1847, 


In a bill to enforce a judgment at law against pro- 
perty alleged to be fraudulently conveyed, it is 
not necessary to allege that an execution has 
been issued: it is the judgment which gives the 


lien. 

The creditor, with a judgment, who first files his 
bill to set aside a fraudulent conveyance, obtains 
by his legal diligence a preference over other 
judgment creditors as to his judgment debt. 

The complainants filed a bill to set aside as frau- 
dulent a conveyance of lands made immediately 
before the complainants obtained judgment 
against the grantor of such conveyance. On the 
hearing, the court made a decree declaring the 
assignment void as to the complainants; and or- 
dered the property remaining unsold in the hands 
of the assignees, to be sold by a receiver who 
had been appointed in the cause and the convey- 
ance to be executed on such sale by the receiver 
and by the grantor and grantees in thedeed of as- 
signment and the proceeds of the sale to be ap- 





* Hening,v. 181—2. + Hening, v. 345—350. 





t The concluding part of this article in our next. 
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ied to the co inants’ judgment. Under the 
ose A. B. oor one lot byauction. The 
stipulation at the sale was that the purchaser 
should have a perfect title. The title was ob- 
jected toon the ground that the assignment be- 
ing declared void, the title could not be conveyed 
by the deed tendered, but could-only be.made by 
a sale under an-execution on the judgment. On 
a motion to compel the purchaser to take the 
title: —Held, that the title made under the de- 
cree of the court was full and perfect, and that 
the ‘purchasers were bound to complete their 
purchase. 


Tus was an application to compel a Fag 
chaser of land sold by a receiver under a 
decree to accept the title and complete his 
" purchase, or for a re-sale of the property 
and an order on the purchaser to pay the 
deficiency. 

The complainants as judgment credi- 
tors had filed a bill to set aside as fraudu- 
lent a conveyance of.lands, made imme- 
diately before the complainants obtained 
judgment against the grantor, in such con- 
veyance. The bill was filed against the 
debtor, (grantor) and the assignees only. 

In November last, on a hearing on 
pleadings and proofs, the court made a 
decree, declaring the assignment void as 
to the complainants; ordering the pro- 
perty remaining unsold in the hands of 
the assignees to be sold by a receiver who 
had been appointed in the cause, and the 
conveyance to be executed on such sale 
by the receiver, and by the grantor and 
grantees in the deed of assignment, and 
the proceeds of the sale to be applied to 
the complainant’s judgment. 

Under this decree, a sale was made of 
lots to divers persons; and among others, 
to Mr, A. B. Davenport of one lot, who 
paid his deposit and signed a contract to 
complete the sale. The sale had been 
announced as one which was to give a 
perfect title. Mr. Davenport’s counsel, 
ascertaining that there were subsequent 
judgments (in date after the assignment 
and complainant’s judgment,) objected to 
the title, onthe ground, that the assignment 
being declared void, the title could not be 
conveyed by the deed tendered, but could 
only be made by a sale under an execu- 
tion on the judgment. A motion was 
now made to compel the purchaser to 
take the title. 


Lot, and W. C. Wetmore, for the pur- 
chaser, insisted that the title should be 


‘counsel cited 1 Peters’ 








perfect. Thatthe assignment, being de- 
clared void, could notbe a source of title : 
That if ‘the lot should ‘be sold by an exe- 
cution, subsequent judgment creditors 
could redeem ; of which right they would 
‘be ‘deprived if the deed under the decree 
‘would pass the title. ‘That taking title un- 
der ‘the conveyance, which ‘the decree 
itself impeached, other creditors might 
also assail the assignment; and the pur- 
‘chaser could not in his defence, insist that 
he was a bona fide ‘purchaser without no- 
tice. That the purpose of a bill to set 
aside a fraudulent conveyance was ‘only 
to remove obstructions to the ‘legal re- 
medy, a sale or ‘execution, which was 
fully adequate. That if the present at- 
— mode of conveyance would give 
a title, a subsequerit judgment creditor, 
first filing his bill and obtaining a decree, 
would cut out ‘a prior F| dgment. The 

R. 443, Conrad v. 
Atl. Ins. Co. 2 Wheaton. Thelusson 
v. Smith, 3 Paige R. 234. Le Roy v. 
Rogers, 1 Johns.'Ch. Cas. 478. 


D. Lord, contra., cotended that the as- 
signment was void only as ‘to the com- 
plainants, and therefore, the deed ‘of the 
assignees under the decree, ‘passed the 
title as to all but them and their right was 
executed by the decree. That in declar- 


‘ing the assignment void as to the com- 


plainants, a court of equity could modify 
its relief, by ordering the estate applied 
by the trustees so as to prevent the fraud 
intended by the deed,‘and to relieve the 
party intended to be delayed, as in the 
numerous cases of trusts implied by a 
court of'chancery, out of fraudulent acts 
and deeds. That the legal title as to all 
‘but assailing creditors was in the ‘assig- 
nees, and a purchaser from them, under the 
order of the court, was a bona fide pur- 
chaser ; ‘and the purchase, if made before 
the title was attacked, wasa valid one. 
That the very course persned in the de- 
cree had been adopted in Butler v. Stod- 
dart, 7 Paige, 164, as to'personality ; U. 
8. Bank v. Housman, 6 Paige, 538, and 
Bean v. Smith, 2 Mason Rep. 284, as to 
lands. He also cited 5 Paige, 23, Amer 
v. Blunt and Grover vy. Bakeman, 11 
Wendell R. 187.. 

April 16. After advisement the court 
this day delivered their opinion. 
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Netson, J., delivered the opinion of the 
court, stating that the following points 
had been.ruled in the case. 

I, Chancery has jurisdiction on a bill 
filed by a judgment creditor for relief 
against a conveyance of lands by his 
debtor, made with intent to defeat the 
judgment lien or to hinder or delay satis- 
faction of the judgment, whether execu- 
tion has been issued thereon or not. 

II. The creditor who first institutes a 
suit in chancery to avoid a fraudulent 
conveyance, is entitled to relief without 
regard to other creditors standing in the 
same right, but who have not made them- 
selves joint parties with bim. 

III, The rehef awarded in these cases, 
is founded upon the fraud attempted 
against a lien already attached to Jand ; 
or because of the assignment with fraudu- 
lent intent to prevent the lien from attach- 
ing, and equity consequently give the full 
remedy which could have been obtained 
through the lien by execution, but without 
referring the matter to the action of the 
law court or its process. 

IV. For chancery having acquired 
jurisdiction of the subject matter, because 
of the fraud, will apply the property frau- 
dulently conveyed, to the satisfaction of 
the prosecuting creditor pursuant to its 
own methods of proceeding. 

V. The ‘action of chancery upon the 
fraudulent grantor or assignee is only to 
the extent of supplying a remedy to the 
suitor creditor; as to all other parties the 
assignment remains as if no proceedings. 
had been taken. 

Vi. It is competent for chancery to: 
order the assignee of real estate fraudu- | 
lently conveyed to him, to re-convey it to’ 
the assignee in order that execution may 
act upon it; or toorder him to convey it: 
to the proper officer of the court of chan- 


en OI in satisfaction of the judg-: 
ment debt. } 


VII. To that end the order heretofore 
granted by this court, that the assignees 
and assignor im this ease, furthermore join 
with the receiver in executing conveyances 
to the purchasers under the sale directed 
by the court, is appropriate and valid. 

VIII. The title made pursuant to the 
decree of this court in that behalf, is full 


and the judgment debtor had in the lands 
transferred by his assignment, for that 
which would have been bound by the judg- 
ment in the proceedings meiitioned, had 
not such .assignment been made and dis- 
oe of all right of redemption by him 
or other judgment creditors, 

1X. The purchasers, upon the facts be- 
fore the court, are bound to accept the 
title offered them. 


Mr. Lord suggested, that where the ob- 
jection Was held unfounded, it was usual 
to give costs, which was déefed advan- 
tageous to the purchaser as showing the 
court’s opinion of his title. 


Tae Covrr said, they had so made the 
order granting the motion with costs. 





[Boston, Massacnuserts ] 


Before the Honorable JOSEPH STORY, Associ- 
= Justice of the Supreme Court of the United 
ates. 


Gerorce N. TatHam aNd orners v. Da- 
vio Lorine:—May Term, 1845.* 


ASSIGNMENT OF PATENT BY NON-RESIDENT 
‘ ALIEN—TITLE OF PATENTEE, 


Assignees of an invention can take only such rights 
as the inventors, 

Where a patent was taken out by the assignees of 
the inventors in their own name, such assignees 
being citizens of the United States, but it ap- 
peared that the inventors were aliens and had 
never been residents of the United States, or put 
their invention on sale there.—Held, that the 
assignees had no title to such patent, 


Case for the infringement of “a new and 
useful improvement in the machine for 
making or manufacturing pipes and tubes 
from lead and other metallic substances.” 

The plaintiffs claimed as assignees of 
John and Charles Hanson the inventors ; 
and the patent was granted to the assignees 
on the 29th of March, 1841. The breach 
assigned in the declaration was for mak- 
ing and using the patented machine, and 





* This case was supplied to ‘us by one of our sub- 
scribers. ‘The'opinion is in the hand-writing of the 
late Judge Story, and is not, as we understand, 





and perfect, for allthe interest the assignees 


to be found in the Massachusetts Reports. 
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the plea was the general issue, with a 
specification of special matters of defence. 


Dexter, for the plaintiffs, in the opening, 
stated that the patent was for improve- 
ments on Thomas Burr’s invention. His 
patent was granted in 1820, and was a 
total failure. The plaintiffs claimed seve- 
ral improvements, some of which were 
equivalents of each other. He cited the 
Repertory of Arts, vol. $1, ps 267, (1822,) 
and the Journal of Arts, No. 6, p. 41, for 
November, 1820. 


B. R. Curtiss and Hoar, for the defend- 
ant made several points in defence. (1.) 
That there was uo novelty in the supposed 
invention in the patent: and they cited 
the Journal of the Franklin Institute, vol. 
8, p. 136, N. F. 1831. The London 
Journal of Arts, vol. 5, P- 76. (2.) That 
the machine used by the defendant was not 
the same combination as that of the plain- 
tiffs, in the apparatus or the mode of ope- 
ration. (3.) That the supposed inventors 
are aliens; and although the assignees are 
citizens, they can take only such rights as 
the inventors could take; and here had 
uot shown any title in conformity to the 
patent acts. Tor this they cited the pa- 
tent act of 1836, ch. 357, s. 6, s. 9,8. 10, 
s. 12,8. 15. Patent act of 1837, ch. 45, 
s. 6, and patent act of 1839, ch. 8S—36. 


Srory, J.—The plaintiffs insist that the 
defendant has violated their patent by 
using what is called the fixed cone, and also 
the chamber in their machine. In respect 
to the chamber, the defendant insists that 
the patent by its term, is limited to a 
chamber of conical form. Whereas, he 
uses a simple cylindrical form. The de- 
fendant also insists that he uses the short 
cone and holder, and that it is not included 
in the specification. In respect to the 
first objection, I incline to think that the 
plaintiff, by his specification, claims only 
the conical form of the chamber, and has 
made that forma material part of his in- 
vention. In respect to the cone, I have 
more doubt; but incline to think that the 
cone, although not distinctly claimed in 
the specification, is nevertheless, by impli- 
cation, included as a part of the improve- 
ments claimed in the patent. However, 
it is not necessary to decide either point. 





The great objection is, as to the validity 
of the patent. Theinventors are confess- 
edly aliens; and the assignees can claim 
nothing, except what the aliens could have 
claimed, if they had taken out the patent. 
They take by assignment the rights of the 
inventors and can take no more, their be- 
ing citizens of the United States makes no 
difference in the case. The inventors are 
not, and ‘have never been residents in the 
United States, and they have not put their 
invention on sale to the public in the 
United States. These facts are con 
ceded, »' 

Now the 9th section of the patent act 
of 1836, ch. 357, expressly requires, that 
the applicant for a patent, if an alien, shall 
have been a resident in the United States 
for one year next preceding his applica- 
tion, and shall have made oath of his in- 
tention to become a citizen. The 15th 
section of the same act makes it a good 
matter of defence, and bar to the suit for 
a violation of the patent, that the paten- 
tee, if an alien at the time when the pa- 
tent was granted, had failed and neglected, 
for the space of eighteen months from the 
the date of the patent, to put and con- 
tinue on sale to the public on reasonable 
terms, the invention or discovery for 
which the patent issued. 

The 11th section of the same act makes 
every patent assignable ;. and the 6th sec- 
tion of the act of 1837, ch. 45, enables the 
assignee of any invention to take out a 
patent therefor, in his own name. But 
the section contains no clause authorizing 
a patent to be granted to the assignee, 
where the inventor himself would not be 
entitled to a patent. That would be to 
place the assignee in a better situation, 
and to give him a higher and yet different 
claim from that of the inventor himself. 
No such policy can possibly be deduced 
from the nature or objects of the patent act; 
and if the doctrine were well founded, a 
non-resident alien might evade the whole 
provisions of the patent acts, and enjoy 
an unrestricted monopoly of his patent by 
a single transfer thereof to a citizen. My 
opinion is, that the present objection is fatal 
to the suit. 

Mem. Upon this opinion being ex- 
pressed, the plaintiff asked leave to be- 
come non-suit, with leave to move for a 
new trial upon the last point, if he should, 
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upon further consideration elect. so to 
do. 








In Chancery, 
[ New- York.] 


Before the Hon. ANTHONY L. ROBERTSON, 
Assistant Vice-Chancellor. 


James B. Taytor v. Jacos Crownin- 
SHIELD AND OTHERS. 


A witness may be examined as to the same matters 
before his testimony be closed: an objection to 
such re-examination should be put specially on 
that ground to be available and not be made to 
the form of the question. 

Witnesses may have recourse to a written memo- 
randa to refresh their memory, whether made 
cotemporaneously with the transaction to which 
they refer or not, provided they are afterwards 
able to testify from independent recollection :, the 
use of such memoranda in court is subject to the 
discretion of the court, to prevent improper tam- 
pering with the witness: dates and numbers are 
peculiarly the subject of such aids to the me- 
mory, and in such case their use should not be 
excluded without clear proof of collusion. 

Testimony in relation to an instrument of the same 
date, drawn and recorded at the same time, be- 
tween the same parties, under the direction of 
the same person, with an instrument where ge- 
nuineness is in dispute, is admissible to show 
that the person emng such instrument not in 
dispute, under whose direction it was drawa, 
had some agency in the concoction of the dis- 
puted instrument. 

Declarations by an attesting witness or certifying 
officer, tending to contradict the facts attested or 
certified to, are not admissible in evidence : but 
the statements of such witness or Officer, that he 
did not know the grantor, in an instrument whose 
execution he has attested or certified before his 
knowledge, jof the, existence of a controversy 
respecting it, are admissible ; as are also his acts 
before such knowledge to show his understand- 
ing of what constitutes necessary acquaintance 
with the grantor. 

Declarations as to ignorance of a mortgagee, of a 
person who caused the mortgage to be prepared, 
recorded and assigned to the complainant, before 
actual notice to the mortgagor of such assign- 
ment, is admissible to show such person the au- 
thor of a spurious mortgage and the actual non- 
existence of a mortgagec. | 

Non-existence of a mortgagee may be proved by 
inquiring of such persons as may be supposed to 
have known him if he did exist ; at all events, it 
is sufficient to cast the burden of proving such 
existence on the assignee of such mortgage. 

The condition, pursuit, habits and character of a 
party are admiss ble, with other facts to prove 





the improbability of his borrowing a large sum 
of money or executing a specific security; but 
they must have relation to the nature of the con- 
tract: thas the wealth, possession of ready 
money, frugality, caution, want of business hab- 
its or pursuits, habit of consulting others, are 
circumstances going to disprove a loan of large 
sums of money, for no conceiveable purpose to a 
person whose wants and disposition did not 
need it. 

The present appearance of an instrument, the ge- 
nuineness of which is disputed, is to be determined 
by inspection, not the testimony of witnesses. 

Circumstances are admissible to disprove any pos- 
sible intetcourse between a supposed mortgagor 
and mortgagee. 

Intimacy between the complainant and the person 
into whose hands the instrument in dispute was 
last traced, is good evidence in the absence of 
any other proof, to show the complainant ob- 
tained it from him. 

The conduct of a party, who may be supposed to 
know the truth of a case, in pre-occupying the 
minds of witnesses, particularly those whose 
mere opinions are required, and especially by 
false statements and in deterring others by me- 
naces, is material in the inquiry as to the relia- 
bility of the testimony of the witnesses, prepos- 
sessed or those introduced to contradict the wit- 
ness whose testimony is sought to be warped. 

Doubts being thrown on the probable’ genuineness 
of an instrument and an unimpeached witness 
having sworn to writing it after the death of the 
party supposed to have executed ‘it, more evi- 
dence will be required than the certificate of a 
commissioner of deeds as to its execution. 

Any alteration apparent on the face of an instru- 
ment, must be explained by the party claiming, 
a benefit, otherwise it is presumed to have beon 
done after the instrument was executed. 

Any mode of communication which in the ordinary 
course of the transactions of life, induces a rea- 
sonable presumption of a writing being that of a 
party, qualifies the person with whom such com- 
munication is made, to testify as to such hand- 
writing. 

General opinions as to hand-writing are more to be 
relied on, than the indication of particular discre- 
pancies in the mere form of letters. 

The mutilated appearance of a security of great 

- value, if genuine, for which no causeis assigned, 
is a circumstance to be considered in deciding 
upon its genuineness. 

In addition to the proof of the signature of an at- 
testing witness, some evidence of the identity of 
the grantor is necessary, either by proof of his 
hand-writing or otherwse. (See Whitelocke v. 
Musgrove, 1 Cr. & M. 520.) 

Mortgage pronounced a forgery. 


Tuts suit was brought for the foreclosure 
of a mortgage on property in Brooklyn,’ 
alleged to have been made by William 
James Proctor to one Roberto De La 
Vaca; and by him to have been assigned 
to the complainant. The defence was 
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that the mortgage ‘was a forgery,‘and De 
La Vaca a fictitious person. 

Much circumstantial testimony, as, well 
as direct evidence, was introduced +o-es- 
tablish the defence. The complainant 
relied mainly on the certificate of the 
commissioner. The cause was heard on 
the merits, in the course of which a motion 
was made to expange some of the de- 
fendants’ testimony. The facts sufficiently 
appear in the decision of the Assistant 

ice-Chancellor, in which the force and 
effect of circumstantial testimony is fully 
discussed. 


Edwin W. Stoughton and Francis H. 
Upton, for the complainants. 


Gilbert Sayers, for defendant, Mrs. Are- 
son and others. 


M. 8S. Bidwell, for George Douglas 
and others. 


William Betts, for J. Crowninshield 
and others. 


Henry D. Cruger, for Mrs. Kane and 
others. 


Tue Assistant Vice-Caance.uor.— 
The complainant in this case claims to be 
assignee of a mortgage w sonia ‘to 
have been executed by William James 
Proctor, late of the city of Brooklyn, de- 
ceased, which he seeks to forclose in this 
suit. The mortgage is dated the first of 
November, inthe year 1842, and is for 
5000 dollars, with interest semi-annually 
at six per cent., and purports to be to one 
Roberto De La Vaca, therein described 
as of the city of Mexico, merchant, and 
to have been acknowledged before Joseph 
Strong, a commissioner of deeds of t 
city and county of New-York, on the 
third of the same month to the certificate. 
of acknowlegment is appénded the ‘cer-| 
tificate of the clerk of the county of New- 
York, of the official character of Mr. 
Strong and the. genuineness of his signe-' 

.ture, The property covered by this mort-. 
gage is situate in Brooklyn and it was re- 
corded in King’s county clerk’s office, on 
the second day of October, in the 
year 1843. The assignment of it is 
dated the twenty-fifth day of said month 





of October, purports to have been made 
by the said De La Vaca to the complain- 
ant, for 5294 dollars, to have been proved 
by one Daniel H. Stone, a subscribing 
witness, before Daniel H. Gleason, a com- 
missioner of deeds in the city of New- 
York, on the next’ day after its date, and 
was recorded in King’s county clerk’s 
office, on the third of June succeeding. 
The ‘mortgagor died in January, 1843. 
Some contradictory opinions are intro- 
duced relative to the hand-writing of the 
deceased, upon which I shall hereafter 
comment, and also a variety of ‘circum- 
stances to substantiate the defence, which 
is that of forgery; tothe admissibility of 
a large mass of the testimony, objections 
have been made which‘are to be disposed 
of before considering the merits of the 
case. The defendants Cruger and others 
claim, that the mortgage, or a transcript 
of the record of it, as well as the ‘assign- 
ment, should be exchuded ‘as evidence, be- 
cause not ptoved by the subscribing wit- 
ness, but the language of the statute is pe- 
remptory, that a deed properly acknow- 
leged and ‘certified, or its transcripts, may 
be read in‘evidence with like effect as the 
original would, if actually proved, (1 R. 
S.) and the case of Fisher v. Kean, (1 
Watts R. 277,) reprobates the practice of 
withdrawing ‘the consideration of the evi- 
dence of execution from the jury: I shall 
therefore admit both as evidence. 

In regard to many objections on the part 
of the complainant to the defendant’s tes- 
timony, it is tobe remarked, ‘that the force 
and pertinancy of the latter is not to be 
determined by their separate conclusive- 
ness, but by their individual probable in- 
consistency with the fact to be disproved 
and their conjoint effect ; nor is their ad- 
missibility to be determined bythe con- 
sideration, whether those facts are dis- 
tinetly proved, which, with the one whose 
materiality is im question, would make up 
‘an ‘entire state of things irreconcilable with 
the actual execution of these papers ; on the 
contrary every circumstance is admissible 
in evidence which, combined with other 
imaginable circumstances, would establish 
‘the conclusion aimed at by the defendants; 
although they ought to have no effect un- 
less such supplementary facts are proved, 
nay, every circumstance creating suspi- 
cion, which should throw upon the com- 
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unless suchsupplementary factsare proved, 
nay, every circumstance creating suspi- 
cion, which should. throw ypon the com- 
plainant the burden of producing'the bet- 
ter evidence in his possession, to ex- 
plain the incongryity is admissible, as laid 
down in Rex v. Burdett, 4 B.& A. 121, 
161,139. -On the other hand, however, 
every thing.is to be excluded calculated 
to produce mere bias or prejudice, with- 
out proper connexion with the -‘material 
facts; being “the loose, conjectures” 
spoken of in the last case. It may also 
happen in some instances that a circum- 
stance previously, apparently irrelative, 
may be linked into the case by other tes- 
timony which shows its connexion, ‘and 
then its admissibility in point. of law 
must be détermined without reference to 
it, or the connecting link being contra- 
dicted by, other testimony. Iam well 


-aware how difficult it is to discriminate 


nicely between the mere-surmise or vague 
suspicion, and the pointed circumstance, 
and how great the ‘experience and skill 
necessary to determine the probable as- 
sociation of the fact offered and the fact 
to be established. Iam in this case fully 
alive to the responsibility which is perhaps 
to be discharged, of reheving from odiam 
an accused person, or fastemng upon him 
the guilt of perverting intelligence and edu- 
cation to the worst of purposes, simulation 
and fraud. Still I must be governed by 
established rules,not momentary impulses. 
In disposing of the various ‘questions of 
evidence which have arisen in this cause, 
I shall not follow the ‘precise order in 
which they were presentedtome, It ap- 
pears from the testimony of. the wit- 
ness Chadwick, deputy clerk of Kings’ 
county, that he received the instrument in 
question on the .2d-ef October, 1843, at 
‘the county clerk’s office in Brooklyn, from 
one Joseph C. Ashley, to be recordec 
together with another mortgage between 
the sate parties, dated the same day, for 
the same amount, of ‘a house next door to 
‘the premises in question, and that the same 
person called ‘again to get them. . This 
other mortgage was assigned to Ashley, 
by an assignment bearing date the 
25th day of January, 1844, and pur- 
porting to have been acknowledged by 
the mortgagee, before one J. N. ‘Cash- 
man, a commissioner of deeds, on the 





27th of the same ‘month, and record- 
ed on the, 28th, of,June, in the same 


year... That. commissioner testifies, that 


his only knowledge of the assignor, was 
derived from the introduction of Ashley. 
Another witness, Martin, testifies that he 
filled up the mortgage in question at the 
request of Ashley. Chadwick also testi- 
fies, that the complainant endeavored to 
deter him from testifying that Ashley left 
the papers for record. Different witnesses 
also testify to considerable intercourse 
and association of the complainant and 
Ashley. These, with other circumstances, 
are introduced for the purpose of showing 
that -Ashley is, the author of the fraud 
alleged. Various unsuccessful efforts to 
ascertain the existence of the original 
mortgagee, De La Vaca, and where he 
was to be found, are proved ; ‘these, it is 
contended, go to show his non-existence ; 
these are-all the facts necessary to be un- 
derstood, with the exception of those 
whose admissibility is denied previous 
to ‘passing upon such admissibility. 

n the. first, place then, part of the tes- 
timony of, the witness, Martin, is objected 
to, in-reference to the time of filling up 
the mortgage; whether in 1842, before the 
death of the mortgagor, or in 1843, after 
that évent; these objections are two fold ; 
first, that bis direct testimony was closed 
when the question was asked; secondly, 
that the paper by which he refreshed his 
memory was not cotemporaneous or pro- 
duced in court ;,to which may be ‘added 
an appeal to the discretion of the court, 
not to permit.-a witness to correct his 
testimony bya paper which is withheld 
from the opposite party; in regard to the 
Jrrst, it will be perceived that at the pre- 
vious meeting re the examiner, the 
direct testimony was not closed, from the 
fact of the complainant’s counsel asking 


d, | the counsel far the defendants if they had 


finished, the counsel then present, state 
for themselves that they have finished, but 
ask .ene question on behalf of an absent 
counsel; before any,answer being given 
to this, the complainant’s counsel asks the 
Witness a, question |by way of cross-exa- 
mination, which he answers and thedefend- 
ant’scounsel repeat theirunanswered ques- 
tion, to which the complainant’s counsel ob- 
jects; both because fully answered before 
and not properon a direct examination; the 
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the party calling a witness, is permitted to 
re-examine him, as it provides for signing 
the eross-examination before such re-ex- 
amination, and also that such witness 
may be examined as to the same facts, 
before the examination be closed ; because 
it provides that efter such close, no stch 
re-examination shall be had without the 
order of the court. The objection too, 
was in such form, as to throw the party 
offering this witness off their guard and 
prevent a timely application to the court 
if necessary; it being simply to the form 
and character of the question and not to 
the general right to put any question. 
On the whole, therefore, I think the ques- 
tion proper and in time. In regard to the 
second objection to this question, the lan- 
guage of Chancellor Walworth in the court 
of errors in the case of Feeter v. Heath, 
11 Wend. 485, where a witness had 
been permitted by referees to look at an 
affidavit made by him some five years pre- 
viously, is peculiarly applicable. He there 
says, ‘* witnesses are in the constant habit 
of refreshing their memory, particularly 
as to dates and numbers, by examining 
books and papers, which they know to be 
correct, before going into court to give 
their evidence ; if they have neglected so 
to do before, I can see no reason why they 
should not be allowed to inspect memo- 
randa in court, provided they can, after 
such inspection, distinctly recollect the 
facts independently of the written memo- 
randum or document, especially when 
there is no ground to suspect tamperin 

with the witnesses; such is the frailty of 
human memory, very few witnesses would 
be able to testify as to particular dates, 
numbers, quantities and sums after the 
lapse of a few years, if they were not per- 
mitted to refer to papers and writings 
which they knew to correct at the 
time they were made.” The three prin- 
ciples contained in this decision, to wit ; 
first, that human memory cannot be 
trusted for numbers; secondly, that en- 
tries will refresh the memory so as to en- 
able the person inspecting to testify from 
independent recollection, and thirdly, that 
witnesses do refresh their memory by such 
inspection before going into court, are the 
result of every day’s experience in the 
business of life or of courts; and the con- 
clusionis sound and practical, that the only 





restriction upon the use of similar means to 
spur a lagging memory on the trial of a 
cause, should be at the discretion of the 
court in preventing any abuse of a privi- 
lege in its presence for dishonest purposes, 
or tampering with the witness. I donot see 
how there can possibly be any other limit ; 
what court can undertake to decide, that 
by the mysterious influence of association 
any paper or any thing else, cannot re- 
call forgotten ideas in the case of ‘a par- 
ticular witness? If the memory from 
which the witness speaks is an indepen- 
ent one, how can the court prevent it from 
giving up its deposits by whatever means 
their depositary be unlocked? If it were 
so, it would be the duty of the court to 
exclude the consideration of all facts de- 
tailed by witnesses, where they have bur- 
nished their memory before coming into 
court; if it is an evil to be prevented, it 
is an evil to be remedied. In the second 
volume of a recent able work on Evidence, 
(Phillips and Amos, p. 893,) it is laid down 
that “ where a witness admits his memory 
to have been revived by the previous in- 
spection of a writing, it does not seem to 
be required as a condition of the admis- 
sion of his oral testimony, that the writing 
should be produced in court; this case 
seems to differ only in degree from many 
others, in which the memory is revived by 
reference in the mind of a witness to any 
circumstance to which his attention may 
have been drawn with a peculiar degree 
of force ; the absence of the writing would 
of course afford matter of observation.” 
1 Starkie, p. 128, is to the same effect; 
he says, “ if the party testifying has no re- 
collection ,without the paper, the original 
must be produced,” and that “it is not 
essential it should have been cotempo- 
raneous.” Professor Greenleaf, in fis re- 
cent work, (vol 1, § 437,) on Evidence, lays 
three classes of cases where a party is 
entitled to assist his memory by memo- 
randa ;'the first where his memory is re- 
freshed, there it is “ not necessary that the 
memorandum should be produced in court, 
though its absence may be made mutter 
of comment to the jury.” To this doctrine 
there are 4) apparently some hasty 
Nisi Prius decisions in England, where 
the court seem strangely ‘to confound re- 
freshing the memory, with using the artifi- 
cial memory of a note made at the time 
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of the transaction; nay, sometimes they 
have even prevented the use of a memo- 
randum made to preserve the facts against 
oblivion, because the witness would not 
swear to a distinct recollection, separate 
from the paper. Yet sometimes eva- 
ding their own supposed rule, by allowing 
the witness to say he has no doubt of the 
fact, trom reading his own entry ; which, 
after all, is only making an inference such 
as the law should and would make. Not- 
withstanding the dicta of these hasty and 
incongruous cases, I must.-hold that a 
memorandum made by a party cotempo- 
raneously with the event, and of which 
the witness can say no more, than that he 
wrote down the truth as he recollected it 
then, though its inspection does not revive 
the recollection of the facts, is evidence 
of itself; but that any paper as well as 
any thing else visible in a court room, may 
be looked at by a witness to rouse his 
memory, provided there be no reason to 
suspect tampering; particularly in regard 
to dates or numbers, of which every one 
has so many passing through his mind, 
that itis impossible for any, but a most 
extraordinary memory to recall therm; 
and indeed, these are the very circum- 
stances as to which, in Beames’ Orders in 
Chancery, 742; Daniel’s Principles and 
Practice of the Court of Chancery, 1062, 
a re-examination or rather a connexion 
of testimony is allowed without any ap- 
plication to the court. Inthis case, there 
is no reason to suspect tampering; the 
witness, when first examined, desired to 
know the date in his affidavit before the 
mayor, and stated he filled up the mort- 
gages at the time therein stated ; and af- 
ter all, the only thing he used to refresh 
his memory. was the date: the complain- 
ant’s counsel could have seen it in the in- 
terval between the examinations, particu- 
larly as the testimony of Sayers referred 
to it, and if he at Jast could show any 
tampering or suspicious conduct by means 
of this affidavit, it would have been worth 
far more.to him in weight of evidence than 
the mere exclusion of this last answer. 
Upon the ground therefore of an appeal 
to the discretion of the court I can see no 
reason to exclude this. part of the cesti- 


mony. Connected with the testimony of | 


the same witness, is the objection to the 
proof of the two mortgages, both for the 





same amount, purporting to be executed 
at the same time, to the same person on 
houses adjoining. I think this testimony 
admissible ; it does not stand on the same 
footing as the proof, of habits of usury 
as in the case in 7 Cow. R. 717, nor of a 
prior forgery as in 3 Vern. R. 153, but 
comes within the reasoning in Benham v. 
Cary, (11 Wend. 84,) there, Sutherland, J. 
says, delivering the opinion of the court, 
“With a view to the question of fraud or 
conspiracy, the defendant offered to show 
other instances or transactions about the 
same time, in relation to other portions of 
Blakely’s property, in which the title was 
nominally in Cary, but the sale actually 
made by Blakely and the considera- 
tion received by him, I think it was 
competent; it was a transaction cotem- 
poraneous with the one in question, and 
on questions of this description, depend- 
ing on various circumstances, a consider- 
able latitude is allowed ia the admission 
of evidence.” Considering the twin-like 
character of these instruments, the testi- 
mony tending to trace possession of the 
papers to Ashley, and the actual vesting 
the title to one in him. I cannot decide 
this testimony to be irrelative to the 
issue, 

Various declarations of Mr. Strong, the 
commissioner before whom the mortgage 
purports to have been acknowledged, as 
to its execution, have been given in evi- 
dence on the part of the detendants, he 
being still alive. The admissibility of his 
is contended for on the ground of its being 
a contradiction of his statement in this 
certificate; or perhaps rather an impeach- 
ment of its credibility; but an auswer to 
that would be, that no opportunity has 
been afforded the witness of explaining 
and reconciling his statements with his 
certificate. The case of Barclay y. 
Howell, (6 Pet. R. 498,) is to this effect ; 
where it was held that the declarations of 
a surveyor to contradict his official return 
are.not evidence, and the recent case of 
Stobart v. Dryden, (1 Mees. & W. 615,) 
settles the principle, that the admission of 
any fact by an attesting witness contrary 
to his attestation is inadmissible, even at- 
ter his death, As itis possible among the 
thousand persons authorized to take ac- 
knowlegments, one of more should be 
found so corrupt, so ignorant or so negli- 
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gent, as to certify for record, without pro- 
per knowlege, conveyances for vast. 
amounts of property, and indeed this very 
case shows, that one commissioner certi- 
fied his knowlege of a party on the intro- 
duction of the grantee, who took the con- 
veyance, a whally unjustifiable act.on, the 
score of convenjence even, the law per- 
mitting the certifying officer to take the 
oath of a witness to prove the identity of 
the party; some relaxation of the rules 
of evidence in ordinary. cases must be 
adopted, some principle must be provided 
for the exigency. of a novel case. By the 
certificate of a careless or corrupt officer, 
an instrument is recorded whose transcript 
is evidence ; how is it,to be. disproved ? 
The statute provides (1 R.S.) that the 
deed may be read in evidence, but. the 
certificate may be rebutted. or its force 
and effect contested, the former implying 
disproof, the latter defective proof, such 
as the incompetency or interest of a prov- 
ing witness. If the identity of the gran- 
tor is proved prima facie, by identity of 
name, (Jackson v. King, 5 Cow. R, 327,) 
by numerous decisions, the last of which 
is the case of Thurman v. Cameron, (24 
Wend. 87,)it is only necessary that the offi- 
cer should insert the name of the grantor, 
and state that he so named, is known to the 
officer, and acknowleged the execution of 
the instrument; so that if the party exe- 
cuting, were of the same. name as the real 
owner, if the commissioner were honest, 
and still more so if he were imposed upon 
by a personated grantor, or based his 
knowlege of identity upon improper or 
slight evidence, it ould be difficult. to 
disprove the identity if the certifying of- 
ficer be out of the way. The. subscri- 
bing witness is supposed to attest and the 
certifying officer to state two. things. 

Ist. The acknuwlegment. of the instru- 
ment or execution. 

2d. Acquaintance with the party ac- 
knowleging or identity. _ 

This last is a mere belief, a conelusion 
of the mind from previous experience or 
facts, and is.so considered by Ch. J. Ro- 
bertson, in Gentry v. McMinus, (3 Dana, 
382,) in the Kentucky Court. of Appeals, 
who in delivering the opinion of the court 
on this very point says, “ Personal iden- 
tity like hand-writing is a matter of opinion 
or belief, founded on facts, which may be 





and frequently are, inexplicable and in- 
communicable to a stranger.” This men- 
tal condition being a material fact, may 
be proved, like any other state of mind 
and body of the party concerned, In 
Phil, & Am. on Evidence, 200, and 1 
Greenleaf on Evid, § 102, it is distinctly. 
laid down, that the expressions of a party 
are evidence of mental feelings, ane 
there are numerous cases which sustain 
this rule, to a few of which I shall refer, 
The language used by husband and wife, 
to and; of each other, Trelawney v. Cole- 
man, 1 B, & A, 90, ( Willis v. Bernard, 
8 Bingh. 376,) the declarations by the 
wife of ill treatment by her husband, 
( Winter v. Wraot, 1 Moody & R. 404, 
Gilchrist v. Ball, 8 Watts, 355,) in ac- 
tions for criminal conversation ; or of ‘the 
parties in an action for breach of promise 
of marriage, (McKeev. Nelson, 4 Cow. 1,) 
were allowed to show their feelings to- 
wards each other. The declaration of a 
wife as to her motives in leaving her hus- 
band’s house in his favor, (3 Esp. 276 ;): 
ofa servant in leaving his master’s em- 

loy by a defendant sued for seducing 
bing away, (8 N. H. R. 40,) of'a bankrupt 
as to intention in an action between other 
parties, (Ridley v. Guide, 9 Bingh. 352,) 
of a party as to his domiciliary intentions 
as. opposed to wey | evidence ‘of acts, 
(Monroe v. Monroe, 7 Clark & Fin.842,) of 
a wife as to her state of health in an ac- 
tion by her husband’ on a policy on her 
life, (Aveson v. Lord Kinnaird, 6 East, 
188,) were all held admissible on this 
ground. (See also Barthelemy & De Boil- 
lon v. The People, 2 Hill, 249, and’ cases 
cited in note 6.) This doctrine, or rather 
the principle upon. which it is founded, 
has.even been carried farther than these 
cases. Thus, Ch. J. Abott, (in C. & P. 
621,) allowed the admissions. by a wife 
of adultery to be used for the husband in 
an action by a tradesman for necessaries 
furnished her. The declarations of a 
party that a box contained her marriage 
certificate, (Beer v. Ward, cited in Phil. 
& Am. on Evid. 205,) were admitted: 
Payment was allowed to be oe by 
the defendant’ recognizing bank notes in 
the hands of a third person, as those 
which he had paid to the plaintiff’s intes- 
tate, and which by such third person 
proved, had been paid to him by the plain- 
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tiff’s intestate. (Adm’rs. Darley v. Rico, 
2 Nott & McCord, 596 ;) nay;' a case in 
Connecticut, (1 Root, 80,) has gone so 
far as to allow a declaration by’a:party 
of being drugged by a certain » e+ 
cently after the effects of the drugs were 
visible. So much have courts been com- 
pelled to relax supposed strict rules as to’ 
the declarations o persons, where matters: 
were peculiarly within the knowlege of 
the declarant, and’ where there was. not 
present suspicion of motive to misrepre- 
sent. Nor does the fact of the ability to 
introduce the party whose statements are 
given in evidence as a witness, alter the. 
application of the tule; as in Aveson’ v. 
Lord Kinnaird, the wife’s declarations 
were admitted, where she herself could 
not have been a, witness; nor is it any 
where placed on the footing of secondary 
testimony by reason of the loss of the bet- 
ter evidence. 

This evidence, however, must be sub- 
ject to the qualification laid down by 
Lord Eldon, in Whitelock v. Baker, 13 
Ves. R.511, to wit, being “a natural ef- 
fusion, when the mind stands even with- 
out bias, to exceed the truth or’ fall short 
of it.” 

This in the civil law and, our own law, 
adopting the term is called “ante litem 
motam.” By some, the “lis’”” is supposed 
to be the actual suit, by others a contro- 
versy ; in either case the great object is to 
ascertain the indifference of the witness. 
Mascardus, in his work, “ De Probationi- 
bus,” (1 Phil. & Am. on Evid. 280,) re- 
ferred to and adopted as a guide by Lord 
Mansfield in the Berkley Poeraiic Case, 
(4 Campb. 491,) states absence of the wit- 
ness in a distant country at the time of 
the controversy as sufficient. This beyond 
all question is creating a case of presump- 
tive ignorance ofthe contest ; which must 
be the true rule ; that which should make 
the actual breaking out of the controversy, 
the line at which suspicion should begin, 
would be subject to various difficulties. 
First, as a collateral fact, it. would involve 
much inquiry, and. evidence as to know- 
lege on the part. of the witness of an in- 
tention to litigate or contest on the part 
of. the party introducing him by the wit- 
ness. Secondly, The first actual conflict 
of claims.is difficult to be proved, but no- 
tice of such conflict to the witness may be 





established, Thirdly, such rule would 
give preference to a party who had the, 
adroitness to. omit: to set up. or deny a 
claim, until he: had secured the admissiuns. 
ofa witness. in his favor over one who 
frankly avowed his position and enabled 
the. _— party to put the witness on his 


Fourthly, the mere existence. of the: 
controversy could! not of itself produce 
bias. unless known to the. witness, and: 
there is no such necessary connexion be- 
tween.a witness in such position ‘and the 
parties, that a presumption of. law. of 
usual knowlege canarise. It seems some- 
what singular that Lord: Mansfield, in the 
Berkley Peerage. Case above cited, 
while'relying on Mascardus for the general 
doctrine to which wasapplicable to the case: 
before him, should have thrown out the 
suggestion that the witness must speak: 
before any controversy, and not. merely 
while ignorant of it, in order to make his 
declarations evidence, though the authority 
he refers to, gives an. instance. of excep-: 
tion to the general rule, which is directly 
against him. The language of Lord El- 
don, in the above case: of Whitelock v. 
Baker, is inconsistent. with this doctrine 
and there is no trace of it in any other 
case, 

The declarations of Ashley are offered 
apparently, to prove certain acts'of dis- 
simulation on. his part, and not as facts 
stated by him. Thus if any doubt had 
been thrown on: the: existence of de La 
Vaca, or the identity of the mortgagee 
or assignor ; the facts of Ashley’s dicts. 
ting the mortgages to the writer, his leav- 
ing them at the county clerk’s office for 
record, his statements to the clerk, that 
Mr. De La Vaca wished to leave town, 
his receiving back the mortgages after re- 
cord, his introduction shortly after of a 
person as De.La Vaca, to Cushman the 
commissioner, who took the acknowlede- 
ments, make his: inquiries of Mr. Hoskin 
as to the existence of these mortgages, 
his pretence of recent knowledge of the 
existence of the mortgages and the person 
of De La Vaca; to Messrs. Saytes and 
Betts pertinent: Sotoo, Ashley’s agency 
in drawing and'recording the mortgages, 
his acquamtance with the mortgagee, 
whoever he was, his having become owner 
of one of the mortgages, his associations 
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with the complainant about the time of 
the assignment of the mortgage to him, 
his declaration that he meant to get a 
friend to take the mortgage incontroversy, 
may tend to show either the non-existence 
of a De La Vaca, or the imposition by 
Ashley of a spurious one on the complain- 
ant, rendering these last declarations ad- 
missible. 

The statements of Mr. Stone stand on 
a different footing from those of Mr. 


Strong: he does not state he does not | miss 


know De La Vaca, but refuses to tell 
where the boarding-house was, where he 
met him, previous to proving his identity 
before the commissioner, who took the 
proof of the assignment to Ashley: he 
was a proper person to ‘be applied to, to 
discover De La Vaca in the course of 
proving diligent search, and his answers 
tending to show a disinclination to give any 
information, are admissible; the residue 
of his statements as to the character of 
the mortgage and his connexion with the 
parties, | deem inadmissible. His state- 
ment of his mode of becoming acquainted 
with De La Vaca, being after he knew of 
the controversy must also be excluded. 

I think, also, the acts of Mr. Strong as 
indicative of his views of the character of 
knowledge necessary, to enable him to 
certify the identity of a grantor, were any 
such proved, would be admissible: to 
know an individual is after all a complex 
idea, a legal conclusion : what constitutes 
knowledge, is left to the unregulated opin- 
ions of each officer. The law has for- 
bidden the proof of an instrument by an 
incompetent or interested witness, the 
officer who should certify to the identity 
of a grantor on the mere introduction of 
an improper witness, not only deprives 
the real ‘grantor of an opportunity of 
proving the incompetency or interest of 
a witness, but even the slight safeguard 
of an ex parte oath. If the officer is in 
the habit of taking such acknowledgments, 
it shows an erroneous construction by him 
of the. word “ knowledge,” and if he is in 
the habit of coming to the conclusion that 
he knows a person upon improper testi- 
mony, there ought to be some redress 
against the certificate of such an officer. 
But the mere declarations of this officer 
as to his usage are inadmissible, being af- 
ter the controversy “had arisen, and he is 





a competent witness to prove such usage 
and opinion. 

The testimony of Martin and Cushman, 
or any other witness in relation to the 
twin mortgages.as well as the evidence, 
such as it is, to prove the non-existence 
of De La Vaca, or his intercourse with 
the mortgagor, I consider on the princi- 
ples Ihave already alluded to admissible. 
The proof of application for a sale of this 
mortgage by the complainartt, is only ad- 

issible to show the value of the property 
and to contradict the statements i by 
the complainant, and the rest must be re- 
jected ; the assignment of the policies of 
insurance I also consider as immaterial, 
the neglect to take additional securities is 
not of any value and the policies were 
still good in the hands of Mr. Proctor, 
though he had mortgaged the house and 
lot, he haying still an insurable interest in 
the building ; the evidence on this subject 
is, therefore, to be excluded. 

The residue of the circumstantial evi- 
dence on the part of the defendants to 
disprove the execution of this instrument, 
arise from the condition, pursuits, habits, 
and character of the mortgagor. Where- 
ever any one has all that he needs or de- 
sires for any purpose, it is natural to pre- 
sume he would not borrow any more; it 
was therefore material to prove that the, 
mortgagor did not need this large sum of 
ten thousand dollars for any personal 
wants, by evidence that he was wealthy ; 
but it must be confined to some reason- 
able time before and after the date ot 
this mortgage. It may be proved also 
that he was not of business habits, so as 
to be able or willing to use the money in 
profitable employment, It may also be 
proved that he lent money about the time 
of this mortgage: that he had a balance 
lying in the bank, which he did not use. 

n reference to the different traits of 
character exhibited by the mortgagor and 
their bearing upon the probability of his 
having executed the instrument in question, 
the same rule is to be observed as that 
laid down in Phil. and Am. on Evidence, 
490, in reference to the character of a 

risoner. “ That the inquiry ought to 
ar some reference and analogy to the 
nature of the charge against him.” In 
this case the suspicious or cautious temper 
of the party bears upon the pfobability 
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‘of not borrowing the money to lend to a 
friend ; coupled with his want of business 
habits and pursuits, it tends to prove he 
did not want it.for employment where it 


would be beyond his control. His frugality | 
some more direct and unequivocal testi- 


" also would be important, to show he did 
not need this money to meet any debts or 
claims for personal expenditures. The 
fact of his lending money was. only im- 
portant as showing that he had it to lend 
and needed not to have borrowed it; but 
the fact of his borrowing or not borrow- 
ing, or his indisposition to mortgage his 
property, I consider too remote to have 
any bearing on the issue in this case, all 
the opinions of witnesses as to the proba- 
bility of his having borrowed this money, 
are to be excluded; so tuo, are the de- 
scriptions by witnesses of the present ap- 
pearance of the instrument, except as to 
changes in appearance, the court must 
judge of what is presented to the senses 
as a jury would ; even the opinions of ex- 
perts, except where they call in the aid 
of scientific knowledge are to be rejected. 
The description of the mortgagor’s person 
is of course unnecessary, as there are no 
witnesses who describe him differently. His 
reserved intercourse with the world, his 
domestic habits, coupled with the testi- 
mony of those who saw him constantly, 
may go to repel the possibility of any in- 
terview between him and the mortgagee, 
and are therefore admissible, any other 
traits of character which may have es- 
caped my notice, are to be governed by 
the same rules, in reference tu the mort- 
gagor’s needing the money to consume or 
use, or his possible intercourse with the 
mortgagee, or the improbability of bor- 
rowing or having it without the know- 
ledge of those with whom he usually con- 
ferred on business matters. 

There was an attempt to prove the pro- 
curement and abstraction of two signa- 
tures of the deceased, but as there is a to- 
tal failure to connect that circumstance 
with any thing or party in this case, that 
part of the testimony must be stricken 
out. ‘ 

One other item of the defendant’s tes- 
timony is objected to on the part of the 
complainant, to wit, the discharge of the 
latter in bankruptcy, which related to the 
28th of November, in the year 1842. 
This is introduced to disprove the com- 





plainant’s means of purchasing the mort- 
gage, but it strikes me as too remote, as 
all his earnings between that time and the 
transfer of the mortgage might have been 
devoted to this, if he was without means, 


mony might. have been offered, I shall 
therefore exclude it. 

In passing upon these various points, { 
have admitted many slight circumstances, 
which can only derive strength from the 
party seeking to exclude them having the 
testimony within his reach to explain or 
rebut them, and in deciding on the pertin- 
nency of testimony, especially when cir- 
cumstantial, it is to be tested by trying the 
strongest inference which is deducible 
from it. With the testimony thus expur- 
gated, I can approach the decision of the 
question of fact, without fear of bias from 
the influence of improper evidence. 

The only point in the case is the question 
of fact and genuineness of the mortgage in 
question. Inreference to this, the positions 
of the complainant and defendants are en- 
tirely different ; the complainaft may be 
enabled, if this isa good mortgage, to as- 
certain from his knowledge of the mort- 
gage, circumstances tending to, corrobo- 
rate the proof of hand-writing and that 
resulting from the certificates of the com- 
missioner of deeds and county clerk; to 
explain circumstances casting suspicion 
upon them and generally to adduce the 
direct testimony proper to sustain the af- 
firmative; the defendants are subjected 
to the double disadvantage of sustaining a 
negative against prima facie documentary 
evidence and the death of the supposed 
mortgagor, who could best know the 
means of furnishing antagonistical evi- 
dence. 

The affirmative testimony on the part 
of the complainant consists principally of 
a certified-copy of the supposed mortgage 
and accompanying certificates, and the 
supposed original document, with accom- 
panying certificates of acknowledgment 
and genuineness of signature and official 
character of the officer taking the acknow- 
Pls AR fy Some circumstances are in- 
troduced by the defendants, tending to 
throw doubt upon some, and others upon 
the whole of the points where these cer- 
tifi¢ates are open to error, as evidence not 
explanatory of, but contradictory to them, 
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‘and onthe other hand, evidence’ of the 
hand-writitig of the mortgagor is mtro- 
diced ‘by the complaifiant, in cotrobora- 
tion of thé documents and ‘adverse evidence 
of a’ similar kind, to'meéet it on’ the part 
of the defendants. ‘In ordér'to detefmine 
the ‘probability of the “éxecttion’ of this 
mortgage, we must examine together the 
facts proved by the defetidants and those 
alleged by the complainant to have existéd, 
if they ‘are inconsistent we must rejéct' the 
fatter until proved by additional evidence ; 
‘ahd first, we mist lodk into the character, 
position and object of the parties, the cha- 
racter, of the’ contract, with ‘any ‘unusual 
attendant circumstancés, and the supposed 
contemporanedus‘ahd subsequent‘acts of 
parties ‘in'référeti¢e to it. The rhort- 
gagor Wasa “gentleman between 55 
and‘ 60‘ years of age, worth upwards of 
sixty thousdtid dollars of personal pro- 
perty in addition’to the premises ‘in ‘ques- 
tion and’ other real estate, having on’ de- 
posit in the bank, from September to’ De- 
cember, of the year 1842, upwards of two 
thousand Mollars, and from May to‘August 
previous, upwards offive thousand'dollars, 
lending in the latter month from that deposit, 
three thousand five hundréd dollars’ on 
imortgave ; he was of ‘retired habits’ with 
but few associates,’ parsimonious’ ‘in’ex- 
penditure, not engaged in, but'on the con- 
trary averse'to business, relying on the ad- 
Vice and agency ‘of others,’to whom, it'is 
éstublishéd, he did not apply én 'this’octa- 
sion, and ‘with his ‘property invested in 
bord and ‘mortgage. The otily thing’ al- 
leged of the mortgagee ‘is, that he was'a 
merchant of 'thé city of Mexico ;' seen ‘by 
three persons,’ to wit, Messrs. Stone and 
Cushman; and by Joseph C.'Ashléy. ‘The 
mortgage is a mere pledge of the‘lands, 
With no personal responsibility attached, 
and drawn up’ evidently ‘without profes- 
sional aid of skill. Itis a tripartite indeén- 
tire ; in the attésting clause, it is, However, 
said to bg executed only ‘by the party'of 
the first’part. “In the printed part of ‘the 


instrument, the mortgagor “is spoken’ of 
throughout, as party of the first part ;' ‘the’ 


remises however, are described in’ it’as 
aving been‘conveyed to “me” in the 'first 
person, ‘without stating'to whim that’ ap- 
plies, and ‘the’ deed conveying ‘the pre- 
mises ‘to the mortgagor ‘is said to ‘be 're- 
corded in a “ Library,” not Liber of con- 





‘veyances. The clauses for’ defeating the 
estate conveyed, on payment of the sum 
of five thousand dollars is, to‘say the least, 
clumsily ‘worded ;'it being to pay ‘5000 
dollats ‘and interest at'six! per‘ cent., pay- 
‘able half'yéatly, to Wit : on’ thie first days 
of “May aitd ‘first ‘days “of November, in 
‘éach and ‘every “year, “atid “the whole 
‘amduht tobe paid in fodr ‘years’ from the 
fitst “of November, 1842.” ‘Evidently 
showing not nierely an unprofessional, but 
an ‘unpractised, fit to ‘say illiterate and 
ignorant'araftsman, 

‘This instrument, though stipposed’ to be 
‘prepared’ for recording, was’ not recorded 
until the sécond ‘day of October following, 
being “eleven moriths ‘after its ‘date ;' the 
‘mortgagée not having then ‘collected any 
interést,in the course of four weeks ‘after 
its’ record-assignéd’ it'to the complainant 
for the ‘amount of principal’ and ‘interest 
then''‘due. ‘The’ assigniniént, though  pre- 
pared to be recorded, was not recorded, 
nor ‘was’any interest or money attempted 
to be’ collected 6n it'ititil the’ month of 
June followiiig, ‘Wher eighteen ‘months in- 
terést ‘hdd ‘accrued. 

“The mortgage was filled'ap by the wit- 
ness Martin, ‘utider ‘the ditection of Jo- 
sephi C. Ashley,’ as'was the ‘other ‘mort- 
gage on the adjoining premises. © Of this 
there can be'no dispute, as'there is-no‘at- 
tempt to ptove'the hdtid: writing to be other 
than Martin’s : this “piper’ ‘thus left in 
‘Ashley’s hands, is proved by'the’ testimony 
of Mr.’ Chadwick, the deputy’ clerk of 
Kirtigs ‘coutity, td have’ been left by Ashley 
with him’ for record. “And again, pro- 
bably received back by ‘Ashley, after hav- 
ing’ beén' recorded, ‘he ‘haVing left ‘them, 
called several titnes for thém; he having a 
right to teceive them; and’ there being no 
co that any ‘One’ else'reeéived ‘them. 

dd not ‘régard' the ‘loose ‘testimony of 
‘Newcomb as’ proving’ any‘ alibi, or'as in- 
‘consistent with Chadwick's statement, par- 
ticularly dfter the ‘menace’ of the ‘com- 
‘plainant “tothe latter ;‘‘that’ “if he per- 
‘sisted in sayitig that'Mr. Ashley ‘was the 

erson who left them, he might get himself 
into” diffictilty ;” “nor do’ 1 consider ‘the 
testitnony of ‘the’ clerk -who''saw ‘Ashley 
‘there before, as ‘inconsistent ‘with ‘Mr 
Chadwitk’s want of remembrance of see- 
‘ing hint'there. This’ instrument is found 





afterwards in the hands of 'the complain- 
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ant, and it isa fair presumption ‘that: he 
received it from Ashley. That consider- 
able intercourse did exist between them, 
is proved by various witnesses. ‘Richard 


_ M. Harrington saw them together in Ful- 


ton-street, near the office of Ashley, where 
Martin had written the mortgage, in the 
middle or toward ‘the last of October, 
1843; and often before andsince. Rais- 
beck was introduced ‘by Ashley to the 
complainant, whom he saw frequently. at 
that office in the summer of 1843. 'Bough- 
ton saw Ashley several times at the office 
of the complainant ‘after the ‘latter had 
spoken of having bought: the :mortgage, 
with the forgery of which the former was 
charged. Fallon, the:keeper of the; jail, 
states, that the complainant visited: Ashley 
there, and ‘Raisbeck ; proves ‘that: Ashley 
was at the complainant’s house the day 
after the former left the jail. ‘This mort- 
gage being thus traced to Ashley’s hands, 
and next found inthe complainant’s, with 
the intermediate intercourse between them, 
is fair ground for presuming; in the-ab- 
sence of contrary proof, that:it-was handed 
by one to the other. 

In November or: December, 1843, Ash- 
ley was charged with forging the instru- 


ment, as appears from’ the testimony of 


Boughton ; and the complainant told.him 
he had refused to sell it with that question 
hanging over it, though the proposed: pur- 
chaser offered to takeit notwithstanding. 
On the fifthof February following, the com- 
plainant employed:a broker to sell: it ; on 
the tenth of that month, Ashley-was com- 
mitted to jail, and discharged in April fol- 
lowing; in June ‘the::assignment ..of the 
mortgage was recorded, and .a few days 
afterwards, this .suit: commenced, = In 
January, 1843, on the 25th of that month, 
an assignment is -acknowlédged ' of : the 
mortgage for the housenextthose premises 
from De La’ Vaca to Ashley; the :mortga- 
gee being introducdd to the commissioner 
who took the acknowledgment ‘by : the 
latter. This is: not recorded-until. June 
1844. ‘A short «time: previous to the 


charge against.Ashley,: he hdd called on 


Mr. Haskin,.ancold and intimate friend of 
the mortgagor, to 'know if:he knew any 
thing of such mortgages ;' and.on the 20th 
January, 1844, and after that: he called 
on Messrs. Betts:and-Sayres; pretending 
ignorance of De La Vaca, stating that he 





had just arrived here and was anxious to 
get the: money on the mortgages, though 
he, Ashley, had told the: deputy: clerk of 
King’s: county :in October previous, that 
the: mortgagee was anxious to.go away ; 
in-some of his interviews with those two 
gentlemen, he stated, he thought the: easi- 
est way.to become the owner of the hause 
he lived in was, by buying the mortgage ; 
he , subsequently: said ‘he had: bought. the 
mortgage for-state stock or-other:securi- 
ties; while the complainant ‘told: Bough- 
ton! he had: bought his for{Ilinois bonds. 
That: Ashley .was ,guilty,.of prevarication 
and dissimulation, cannot be disputed 
whether that can be used against the: com- 
plainant is: matter for after consideration. 

The absence: of motive on.the part of 
the mortgagor ‘for borrowing: the money, 
he: having:a large:sum on hand .unem- 
ployed, not needing it in any;regular pur- 
suit in -which he was then-engaged ;' be- 
ing indisposed by habit.and character, to 
engage: in any temporary employment of 
borrowed:money ; not haying been shown 
to have received. any sudden accession of 
ready: money, his bank account being un- 
disturbed,: forms.a . step towards. improba- 
bility, of-his.-having! borrowed it. .Mr. 
Holden, his .counsel.employed by him 
about this. very time, whohad foreclosed 
for hins the:mortgages on‘ these. very. pre- 
mises on.the sale under which: he bought 
them in ;° Mr. Cambreleng who had tran- 
sacted. business: for him since 1810; Mr. 


‘Mann his agent, Mr. Edmonds who some- 


times didi business for him,.and. whom he 
frequently. consulted about: this property, 
and who-was in communication with him 
about the very: time of:his.affair; Mr. 
Haskins, - who: was. intimate..with him for 
ten or twelve years before his.death, never 
heard.:him say .avy thing about this loan. 
‘This, when we: consider-his habits! of re- 
lying on the aid. of, others, increases the 
improbability of the loan. On the other 
hand,:a foreign merchant seeking employ- 
ment for capital or investment, ‘instead of 
taking the usual means -where none but.a 
merchant's iaid .is wanting, chooses to 
lend, on. landed security where the invest- 
ments. being:more formal, and the title re- 
quiring: professional scrutiny,:no one, un- 
less relying on his.intimate, knowledge of 
the: mortgagor, ‘would také:his, word for 
the. goodness.of this security ;. instead of 
e 
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a counsel, employs a layman, and one 
who, instead of filling up the mortgage 
himself, or allowing another to copy his 
draft, reads it by dictation to an amanu- 
ensis. After being executed, the mort- 
gages, which include no personal respon- 
sibility of the mortgagor, remain in the 
hands of the agent; the interest which is 
made payable semi-annually, is omitted 
to be demanded, though the property is 
abundant security; then the mortgage is 
sold for Illinois bonds, the purchaser 
makes no claims for interest for eight 
months more; and one mortgage is as- 
signed to the agent who drew it. It would 
require considerable evidence to make it 
probable that a merchant of the city of 
Mexico made any such investment. 

The next question that arises, is the 
probability of intercourse between the 
mortgagor and mortgagee. Brown, the 
book-keeper at the Mansion House, at 
which the mortgagor boarded some nine 
months before his death, states that he 
had an opportunity of seeing the visitors 
of the boarders ; that the mortgagor was 
generally at home and did not receive a 
great many visitors, Anderson, the keeper 
of the Atlantic Hotel at Brooklyn, where 
the mortgagor boarded from May, 1842, 
to the 27th of October of the same year ; 
Hodges, with whom he boarded in New- 
York from that day to his death, deny 
having seen any such person with him. 
To the witnesses Holden, Cambreleng, 
Mann, Edmonds and Haskin, he never 
mentioned the name. The defendants 
have caused search to be made for him, 
not in Mexico, because he is not shown 
ever to have been there; but by inqui- 
ries of Stone who swore to his identity. 
Cushman, who knew him only on Ashley’s 
introduction, [Ashley having then pre- 
tended to be ignorant of him,] and of the 
Mexican Consul in New-York. His non- 
existence is a matter difficult to be proved ; 
and it appears to me with proof at hand 
of his existence, the burden is thrown on 
the complainant of proving it. 

I now come to consider the conduct of 
the complainant himself, as to his confi- 
dence in his claim as shown by a reliance 
on the simple truth or disbelief of it by a 
recourse to tortuous acts. About May, 
1844. he applied to Mr. Halsey, and heard 
him state that the signature to the mort- 





gage was not the mortgagor’s ; about the 
same time he called on Mr. Edmonds, 
and stated to him the names of persons 
he had called on, who had stated it to be 
genuine, winding up with the certificate | 
of the commissioner ; this witness told him 
he thought there was a strong resem- 
blanceto the mortgagor’s hand-writing,but 
—- of it looked different. On Mr. Has- 

in he called about June, 1845, and heard 
him state he did not believe it was the 
mortgagor’s signature. After the above 
conversations with Halsey and Edmonds, 
the complainant told witness, Madison G, 
Harrington, that he had consulted a num- 
ber of persons, and they had ail pro- 
nounced it genuine directly contrary to 
the fact ; he mentioned in that conversa- 
tion, among others, Joseph Strong, the 
commissioner of deeds, who took the ac- 
knowledgment of the mortgage, and the 
first teller of the Bank of New-York ; yet 
has not called either as witnesses, although 
the testimony of Strong, at least, was al- 
most indispensable. 

About the time of recording the assign- 
ment in June, 1844, the complainant told 
the witness Chadwick, the same thing 
about the opinion of a/J the persons to 
whom.he had shown it, of the genuineness 
of the signature; and about a week be- 
fore his examination endeavored in va- 
rious ways to shake the belief or recollec- 
tion of this witness; that Ashley left the 
mortgages for record, and finally used the 
significant hint of danger, to which I have 
before alluded : and also spoke of the pro- 
bability of producing De La Vaca. The 
ingenuity of these attempts deserved bet- 
ter success. Where the testimony was 
matter of opinion, the mind of the witness 
was to be pre-occupied by the idea, that 
others had already pronounced a_favora- 
ble opinion; where the testimony was of 
facts, they were to be shaken by fear of 
contradiction, or a vague sense of peril. 
The complainant’s attempt to sell, fully 
rebuts his claim of a high moral sense in 
having refused ; his omission to call those 
who he had said gave their opinion of the 
genuineness of the instrument in question, 
subjects the statements of those called, 
tothe suspicion that they had been prepos- 
sessed by some similar means; and his 
absolute misstatements as to the de- 
clarations of others, require more exact 
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proof as to the execution of this instru- 
ment. 

Doubts being thus thrown upon the 
mortgagor’s having received the mo- 
ney on these mortgages, upon. his hav- 
ing executed them, upon the mortgagee 
having made such loan, upon his existence, 
on the belief of the complainant himself, 
or rather his relignce upon the genuineness 
of this statement, we come to consider the 
testimony of Martin as to the time of writ- 
ing the instrument. This, he says, was 
since March, 1843, after the death of the 
mortgagor., On being asked when he fill- 
ed it in, he says, “ At Mr. Ashley’s office 
in the year 1843, I think it was.” At 


the commencement of his examination he’ 


says, “ the affidavit [made in the Mayor’s 
office] is correct,” and after having re- 
freshed his memory by it, he says, “ it be- 
ing since March, ‘1843, it was in filling up 
of the mortgage that I referred to,” that 
is not the date of the affidavit, but of 
filling up the mortgage. He then adds, 
“the filling up of the mortgage that I did 
for Mr. Ashley, was since March ’ 
between—since March, 1843.” . The wit- 
ness evidently was endeavoring to fix the 
date more exactly, but finally falls back 
on his first more general statement. I 
think his statement clear, and corrobo- 
rated as it is by other facts, decisive, un- 
less overcome by better testimony. There 
is no proof of its being the hand-writing 
of any one else; the mortguges are in pos- 
session of Ashley, in October, not proved 
to have been in existence before, except by 
the commissioner’s certificate, and the 
evidence as to hand-writing of which we 
shall presently speak, and the probabili- 
ties are against its ever having been exe- 
cuted by the mortgagor to the mortgagee. 

To this positive testimony of a witness 
unimpeached, exposed to a punishment 
for perjury, subjected to a cross-examina- 
tion, capable in minor facts, of stating false- 
hoods, of being contradicted, yet remaiti- 
ing uncontradicted, and in fact corrobo- 
rated in some points, is opposed; the 
supposed certificate of a commissioner of 
deeds, of the appearance before him on 
the third day of Tehenhes, 1843, of the 
mortgagor known to him, and his acknow- 
ledgment of the instrument. Of this cer- 
tificate, the court cannot take judicial no- 
tice, except so far as its authenticity is 








guaranteed. by the county clerk’s certifi- 
cate. The statute, [1 R.S., 759, § 18,] 
provides, that the instrument shall not be 
read in evidence or be recorded in any 
other county than that where the officer 
resides, unless the county clerk’s certificate 
be appended ;, for in addition to the repe- 
tition of the auxiliary verb “ be” in the two 
clauses of the sentence; any other con- 
struction would involve an absurdity. 
The statute would not have spoken of 
reading in evidence in a county; it would 
have been “in a court held in a county ;” 
if the Legislature had intended it to mean 
so; and then if a cayse was pending be- 
fore the chancellor, the admissibility of 
testimony would depend on the place of 
session of the court. But it is plain the 
legislature meant that courts were only 
bound to know the seals of the counties, not 
the signatures of thousands of justices of 
the peace and commissioners. In regard 
to this piece of documentary. testimony, 
there may be various doors open to mis- 
takes or misrepresentations; jirst, the 
county clerk may be mistaken as to the 
genuineness of the signature of the com- 
missioner ; secondly, the commissioner 
may be mistaken as to the party; thirdly, 
the commissioner may be mistaken as to 
what constitutes sufficient knowledge of 
the party; and Jastly, the certificates may 
have been altered. And the prima facie 
proof is only made conclusive as it is 
placed beyond the possibility of mistake 
or simulation in those points, In this case 
there is no evidence of the signature of 
Mr. Strong, but the county clerk’s opin- 
ion, nor any evidence but what he may 
have adopted the plan of another commis- 
sioner, and taken the introduction of the 
mortgagee not under oath, as evidence of 
the identity of the grantor, though if he 
had been used as a witness, and the same 
fact had been stated by him under oath, 
the acknowledgment would have been 
bad, as taken on the oath of an improper 
or interested witness. There is no evi- 
dence that the mortgagor was not per- 
sonated ; there is no evidence to explain 
the evident tampering with the date of 
the certificate ; and therefore the conclu- 
siveness of this certificate and record are 
not beyond the reach of doubt. 

If this were the signature of Mr. Strong, 
beyond all question, the certificate to 
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of Martin, for’ if the certificate is’ false, 
Strong ‘was only guilty of misdemeanor’; 
if Martin testify falsely; he ‘is‘guilty of a 
higher-crime, subject to more severe pun- 
ishment;' they do not’ therefore’ testi 

under the same sanction; besides: whic 

Strong'is’sabjected to no cross-examina- 
tion, the’ great means of eliciting’ truth, 
but’ however unassailed or unassailable 
he may be in point of honesty, he: might 
have been mistaken‘as to the degree of 
acquaintance necessary to constitute the 
knowledge required: by the statute; in- 
deed ‘his: first spontaneous admission of 
ignorance before he knew of the import+ 
ance of the fact, would'seem to disprove 
his acquaintance with the party, as: his 
laboring’ to revive any’ remembrance of 
the name and person, would seem to cast 
great doubts’ on the degree of his famili- 
arity with the person'of the mortgagor ; 


and this, together with the seeming alte- |: 


ration of the date, if capable of ex plama+ 
tion, which: it’ was the duty of the com- 
plainant to have given (Jackson: ex. d. 
Gibbs v. Osborne, 2) Wend. R. 255;) 
should’ have been met’ by calling Mr. 
Strong as a witness: It is true the part 


altered:in this date consists of the words: 


“hundred and’forty” which would be the 
same in'either year; but by a close in+ 
spection it’ will be’ seen that the ink in 
which those words originally and the rest 
of the’ certificate: was: written, is lighter 
than that’ in which the word’ “two” is 
written’; that those words’ are: written 
over in‘a darker ink than that’ of the body 
of the certificate or the word “ two” so as 
to make the difference of ink of the'word 
“two” at’ the end of the line less: appa+ 
rent: it seems to need‘no great’ ingenuity 
to write’ a certificate so as to’ admit’ of 
alteration afterwards; and such‘an altera« 
tionas I have supposed would have thie ad- 
ditional advantage of misleading inquiry 
as to the mode of alteration. There were 
many reasons why Mr. Strong ought to 
have been called’ as a witness, and why the 
omission ‘to call him subjects the com- 
plainant’s' testimony to’ great suspicion ; 
he could have proved lis own signature 


if it be his; the defendants could’ then 
have tested his knowledge of the mortga- 
gor by proper questions; le could have 








which it is-attached could uot'be opposed | explained’ all suspicious circumstances 
PP P P . 


on equal terms to the positive testimony, 


and could at all events, if the complain- 
ant’s: statements to the witnesses Harring- 
ton and Edmonds were true, have testi- 
fied to the genuineness: of the signature, 
even’ if he had ‘forgotten: the fact: of the 


| acknowledgment: Every: inference from 


keeping him back ‘from the searching ope- 
ration of a cross-examination, must’ be 
drawn-with additional force against’ the 
complainant. I therefore cannot consider 
this mute, disfigured, and mutilated wri- 
ting; under'such circumstances, as- alone 
sufficient to overthrow: the direct: testi- 
mony of Martin, fortified as it is- by cir- 
cumstances:and probabilities. The coun- 
sel who have so thoroughly conducted the 
case for the complainant, were aware of 
this; and therefore have introduced the 
testimony. of witnesses. as to the hand- 
writing: of the signature: in order to cor- 
roborate the statements:contained in the 
documentary testimony: 

On this point: five witnesses are’ ex- 
aminedon the part of' the complainant, 
Burbank, Ralph, Brown; Naylor, Sum- 
ner; and eight for the defendant, Halsey, 
Cambreleng, Mam, Underhill, Edmonds, 
Engle, Holden, Haskin,. Burbank knew 
hima year and nine months, and saw him 
write receipts for his rent; Ralph judges 
from lis: signature to a: landlord's agree- 
ment’; Brown had also seen him write 
frequently; Naylor, a'tin-plate maker, had 
seen him write one receipt ; Sumner, 2 
tinman, had also seen him write three 
times:-on a bond, and they all-believe this 
signature to be genuive: Burbank could 
not tell without examination which way 
the mortgagor turned the tails of his 
J’s”; Ralph only decided by comparison 
of hands; Brown thought his. usual wri- 
ting heavier, and: heshad a doubt which 
prevented him from swearing positively 
to the signature ; Sumner thought it would 
be difficult to be positive: about it ;. on the 
other side the testimony of Mr. Halsey 
seems to have been‘ considered the most 
‘important by the complainant’s counsel, 
by the vigorous: and’ searching cross-ex- 
amination to: which: he was subjected: 
This witness is cashier of the Bank of 
New-York, with whom the mortgagor 
kept his account for fourteen years: prior 
to his death. He commenced as. check 
clerk in 1815 of that institution, rising 
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through the stations.of book-keeper, se- 
cond: or receiving, and first or paying tel- 
ler; in: the latter. capacity. he continued: 
for two years, and :paid-the checks of; the 
mortgagor ;, was: acquainted: with his 
hand+writing, and: believed) the. signature 
to this instrument: not to be-his, Onbeing 
cross-examined as. to the sources of: his 
knowledge. of the. hand-writing. of: the 
mortgagor, he stated he had: seen him 
write his signature in the signature. book. 
of. the: bank, in. December,’ 1828, when 
opening the account under. his eye, and 
he could: not state-when since he had:seen 
him. write; that he relied:on his know- 
ledge of that signature, and on.the acqui- 
escence. by the mortgagor. in accounts 
rendered, in which checks. bearing his 
signature. and) paid: at the bank were 
charged to him, and on seeing checks pre- 
sented by. the mortgagor and paid: at the 
bank, for his. knowledge of: his hand-wri- 
ting. This witness was paying teller from 
January, 1831, to, June, 1832, but had 
acted as such from the middle.of the year 
1830. This. witness had no doubt of 
having frequently paid his checks, and of 
having frequently examined: his checks 
after. payment, but could not recollect 
any distinct occasion of such.examination. 
It is evident from his occupation and long 
experience, that this witness was emi- 
nently. adapted: to. give controlling testi- 
mony.on a mere. matter of opinion; and 
I think the foundation of his. knowledge 
perfectly competent and legal to enable 
him to give the result of his judgmént. 
I can very well imagine how difficult it 
would be for. such an expert: to explain 
the sources of: his familiarity with the 
hand-writing. of the dealer.at. the bank ;. 
he may have seen him write his signature 
in the book, or write. his. checks, or pre- 
sent: checks, or acknowledge them by. ac- 
quiescence in the accounts; charging him 
with checks with his signature, and. re- 
turned to him, or, he. may.have seen him 
doall. The extent of the familiarity may: 
have prevented him from being able dis- 
tinctly.to calk to mind how he acquired it. 
This witness comes strictly within the rule 
as admirably: laid. down by Patteson, J., 
in Doe ex. d. Mudd v. Suckermore, (5A. 
& E. 730,) or by Lord Denman in the 
same case in the House of Lords, (2 Nev. 
& P. 16,) the former admitting “ any 


“mode of communication which in. the 
“ ordinary course of the transactions of : 
“ life, induces a: reasonable presumption: 
“of its. being the hand-writing ofthe 
“party.” The witness. frequently re- 
freshed: his mind: as to forgotten images 
of ‘the hand-writing of-dealers with the 
hank, constantly exercising and; accom: 
plishing his faculty of: discrimination of. 
hand-writings. The other witnesses above 
named, all.of whom from. their avocations 
were familiar with writing, and‘who know 
the hand-writing of the mortgagor, pro- 
nounce this not. to be his, It. is true the 
opinions of:the witnesses Engle and Has- 
kins appear to be influenced by the cone 
sideration of: the improbability of the 
mortgagor having executed: such mort- 
gage, for. which: aue. allowance is to be 
made in considering their testimony. 
The witnesses Cambreleng, Halsey, 
Mann, and Holden, unite in stating the 
“.J’" in the name.of the mortgagor to be 
unlike any of his, though he himself made 
two different kinds of “J’s”. Halsey, 
Mann, and: Scheeffer, think the top of the 
letter,  P” traced: with a pencil before 
being penned, and numerous witnesses 
prove the existence of a pencil mark. . 
nearly. co-incident: with the curve of that 
top. It is true Cambreleng and Under- 
hill consider the band lighter and freer, 
while Mann and Edmonds think it more 
stiff; but I am inclined to think they all 
have reference to the same characteris- 
tics, the former regarding the. sharpness 
of the lines merely, designate it as free- 
dom in consequence of this lightness: the 
latter looking at the same sharpness, calls. 
it stiffmess from the symmetry.and regu- | 
larity, and the want of that: usual heavy 
pressure of the pen, which made the 
usual signatures of the mortgagor thick, 
more bold. It. certainly does not exhibit 
the irregular thickness of: lines furmed by 
a quill, owing to, its greater elasticity, 
| while the use ofa, steel pen by the uni- 
| formity of the lines made by it, prevents 
a discovery whether the signature was or. 
was not made ‘‘currente calamo,” Most 
of the witnesses testify. as to, the turns of: 
the lefters in the signature in question be- 
|ing. sharper than in genuine signatures ; 
on the whole, therefore, these witnesses 
unite in testifying to general dissimilarity, 
i while some point out particular yaria- 
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tions ; if this be an imitation, it would be 
a piece of great oversight for the imitator 
not to copy the forms of the letters, so far 
as they are capable of description; al- 
though that mistake might. also be made. 
Greater reliance is therefore to be placed 
on general impressions than any minute 
criticism ; as expressed by the wituess, 
Mr. Mann, the character of hand-writing 
is “like the features of the face.” And 
it seems that in regard to hand-writing as 
in regard to features, form, step, voice, 
and gait, the senses are moré keen in- 
stinctively to detect minute dissimilarities 
than resemblances, while much more 
study is also required to ascertain them, 
and point them out. The law avails it- 
self of this, and allows identity of hand- 
writing, arising from similar general ap- 
pearance to be proved or disproved’ by 
experienced persons without giving the 
points of resemblance, assuming that par- 
ties would perceive dissimilarities if they 
existed. The few cases that have arisen 
in jurisprudenge where identity of person 
has been brought in question, shows how 
difficult it is to point out differences, and 
how intimate an acquaintance is necessary 
to discover them: while the prejudice 
arising from a first impression of similar- 
ity or authenticity is less easily overcome 
than that of dissimilarity or forgery. 
Upon the whole thereof, the experience 
of the witnesses on the part of the defend- 
ants both in hand-writing in general, and 
that of this mortgagor in particular, the 
evidence they give of critical examina- 
tion of the causes of difference, and their 
greater number outweigh the correspond- 
ing means of knowledge and general tes- 
timony of the witnesses for the complain- 
ant: adding to the former the suspicious 
circumstance of the pencilled guide. for 
the pen, and the appearance of the paper 
noticed by several witnesses independent- 
ly of each other, and making a due al- 
lowance for the apparent discrepancies 
between the witnesses as to the grounds 
of their judgment on the difference be- 
tween the genuine signature and the one 
in question, and also any bias, they had 
on the ground of the mortgagor’s wealth. 
Two of the witnesses on the part of the 
complainant, Burbank and Ralph as ap- 
pears from the testimony of M. G. Har- 
rington, had been prepossessed and secu- 





red before the examination; they not be- 
ing considered sufficiently familiar with 
the hand-writing to be trusted to the re- 
cognition on the examination, and throw- 
ing off their testimony and that of Eagle 
and Haskins, governed by a similar bias, 
the number would be six to three. Ithink, 
therefore, the complainant has failed to 
sustain his case by proof of hand-writing. 

There are some other stray circum- 
stances not reducible under any general 
head, which add somewhat to the proba- 
bility of forgery, and are more consistent 
with it than genuineness. This security 
which if geuuine was worth five thousand 
dollars, is greatly defaced and mutilated, 
nearly separated in different pieces, and 
is particularly worn in the signature, 
through which runs a horizantal fold en- 
tirely severed, and a perpendicular one, 
nearly so; no great care scems to have 
been exercised in preserving the part 
most important as to genuineness; the 
name of the mortgagor probably was not 
written in the office of the Commissioner 
of Deeds as the ink is different from that 
of his signature. The word “ Novem- 
ber” in the certificate of acknowledgment 
is written in a different style from the re- 
sidue, and apparently after a blank had 
been left for it, and not by the Commis- 
sioner of Deeds. The date of the mort- 
gage and the day of payment of the in- 
terest was on the first, and the acknow- 
ledgment on the third. The letter “S” 
in the “J’s,” the second name of the 
moftgagor in the acknowledgment, was 
not written in by the commissioner, though 
the-rest of the name is, It is evident that 
a forger would avoid the risk of two for- 
geries by a bond and mortgage, but a 
money lender would require personal re- 
sponsibility in addition to the*pledge of 
the land as is customary. A forger would 
not incur the risk which the employment 
of a lawyer to draw a legal instrument 
would produce, a stranger who was in- 
vesting his money would probably employ 
one; a bona fide certificate of acknow- 
ledgment would have the name of the 
mortgagor written at the same time with 
the rest, as no one else could possibly 
execute the instrument; a forger if he 
were able to find a commissioner of good 
character on whom he could impose a 
person as the mortgagor, would like to 
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strengthen the evidence by procuring the 

blank name to be filled in by the commis- 

sioner in his own hand-writing. A bona 

fide lender would have collected -his in- 

terest and recorded his mortgage ; a for- 

ger would have made the mortgage to a 

being of air, kept it off the records, and 

sold it or negotiated a settlement with the 

representatives of the mortgagor ; a for- 

ger would carefully avoid permitting his 

own hand-writing to be seen; he would 

choose as & prey an estate of a man with- 
out immediate family, with numerous dis- 
tant relations whose property had passed 
into the hands of a public administrator, 
and whom he imagined to be of limited 
fortune from his expenditures and disposi- 
tion, and having few friends. He would 
render the existence of the mortgage less 
startling when it was discovered by dis- 
tant hints, by inquiries, by endeavoring to 
ascertain how the fact of their existence 
would be received by the counsel and ac- 
quaintances of the party, and whether it 
would surprise them by its improbability ; 
by laying a train of probabilities for his 
becoming the owner of the instrument if 
one, or if two, by selling one, for depreci- 
ated securities, and realizing at once some 
profit from his crime: by imitating the 
real signature, and then endeavoring to 
deface it; by inducing public officers to 
neglect their duty, and certify to the 
knowledge of parties on his introduction. 
Finally, if pressed closely with proof of 
his agency by having proof of an alibi at 
some of the most important occasions of 
his presence ready, what a forger might 
do, the facts in the case show has been 
done in regard to this instrument. But it 
may be asked in what way the certificate 
of the commissioner was obtained, and 
perhaps this is worth noticing. 

The great evils arising from the care- 
lessness or ignorance of those in whose 
hands is placed the power of taking ac- 
knowledgmetts of deeds, have almost in- 
duced me to believe that the legislature 
intended the knowledge of the person 
making the acknowledgment to be the in- 
dividual described in, and who executed 
the instrument (1 R. S. 758, § 9,) to be 
only acquainted with a person of the 
same name mentioned in the instrument ; 
and that they intended to requite other 


weighed more heavily upon my mind 
from the exposition given to the statute 
in the case of Jackson ex d. Merritt v. 
Gumaer, (2 Cow. 567,) reiterated and 
approved in several subsequent cases, the 
last of which is Thurman v. Cameron, be- 
fore cited, where on the authority of con- 
stant practice the Supreme Court of this 
state decided that the form “A B known 
to me” was sufficient, which certainly can 
imply no more than acquaintance with a 
person of that name. It is true that in 
Jackson ex dem. v. King, (5 Cow. R. 327,) 
before cited, it was held that in an action 
of ejectment the identity of the plaintiff 
in @ suit with the grantee in a deed should 
be assumed as in a contract or note, by 
similarity of name, but that was a case 
where a party came boldly into court 
and challenged disproof; but looking at 
the officer as a subscribing witness, why 
should we disregard well settled rules, set- 
tled notwithstanding doubts of and strug- 
gles against them contained in dicta, 
which are all, examined and brushed 
away, in a recent case in the Court of 
Exchequer in England, (Whitelocke v. 
Musgrove,) 1 Cr. & M.520, Baron Bayley, 
giving the leading opinion in that case, 
alluding to the case of Nelson v. Whittall, 
1 B. & A. 21, says, some evidence of 
identity was given, “Ido not see the hard- 
“ ship is greater in this case than in many 
“‘ other cases where you sue without hav- 
“ing armed yourself with proof; if the 
“ witness die, you lose the advantage of 
“identifying the party by his testimony, 
‘in most cases you can establish the iden- 
“tity of the party in some other mode.” 
Vaughan, B. added that he was of the 
same opinion, and that Lord Lyndhurst, 
who heard the argument was with them 
who said, “it appeared to hinmvextraor- | 
“ dinary if some evidence of identity were 

“not necessary.” He shows in all cases 
where dicta were thrown out by Lord 
Tenterden and Ch, J. Best and others, to 
the contrary, some evidence of identity 
was given as in Paige v. Mann, 1M. & 
M. 79, and “Nelson v. Whittall, and that 
the argument of the counsel had great « 
weight, with them, that, on a trial for a — 

second offence, or in an action for crimi- 
nal conversation, in the former case the 
identity of the party convicted, and in the 





proof of identity: and this consideration 


latter the party married was always re- 
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quired to be proved;. Bolland. Baron.ci- 
ting Lord Kenyen’s views. in. Wallis, v. 
Delancey, 7 T. R. 266'n;' and Gumey: B. 
coincided with the rest of:the court;in-re- 
quiring more than the proof of: the -hand+ 
writing of the subscribing witness. After: 
this thorough investigation upon the point: 
directly in dispute, it;must: be considered: 
as, settled, notwithstanding doubts: sug- 
gested in various. authors, and’ among: 
others. in (n. 897, and 898, p. 474,) Cow. 
&_ H. Notes:to Phil. Evid: p. 1801, which 
are put forward)on the strength. of; cases. 
explained or overruled:in the above case. 
In. Harrington. v. Fry, (R. & Mis 90:): 
Identity was proved by.the fact: of ‘no one 
else of the same name living in the same 
town, from which. the letter in question 
came, In; the above: note: to Phillips.on 
Evidence, Robards v. Wolfe, 1 Dana Ri. 
155, ten cases in South Carolina, and‘ four 
in Louisiana are. cited to. show such proof: 
to be necessary. The very possession. of. 
@ contract or: grant: is some proof of ‘the 
identity of the plaintiff, but what proof is 
it against the party sued that: a: man. of 
his name acknowledged the itistrument, 
if this be the law, men whose names.are 
common ones hold title to their lands. by 
very insecure tenures, if every: commis- 
sioner of deeds who knows:a man of the 
same name, can. in fact convey it away, 
and that too innocently; if it be not 
the law, some means should be instantly 
adopted to remedy the gross abuses daily 
practiced, of which there is strong: evi- 
dence in this case. 

It is to be observed there is-no evidence 
out of the certificate to.show that the per- 
son. appearing before Mr. Strong. was. the 
person owning the premises. in question, 
except that as to the hand-writing- which 
_ has failed. It is possible too the county 

clerk may have. misjudged his signature ; 
any thing and every thing: may be doubted 
in this case. under the suspicious aspect 
given to it by a cloud of circumstantial 
improbabilities, which amount, in my view, 
to a certainty that this mortggge is a for- 
gery. I believe I have thoroughly: consi- 
dered every fact in the case bearing: upon 
the question, and come to the conclusion 
I have adopted dispassionately, and I can- 
not conceive that any rational mind could 
possibly come to a different conclusion in 





the absence of Mr. Strong’s personal ex- 
amination. 

The. bill: must: therefore. be: dismissed 
with costs. 








Court, of Common: Pleas, 
[NEW-¥ORK] 


Before the Honorabla M: ULSHOEFFER,; First 
9 and Assistant Judges. INGRAHAM and 


Decisions in. January Term, 1847. — 


Where.an accommodation note or bill 
is applied'to the purpose for which it was 
intended; the holder may,recoyer thereon, 
although he received it for a, precedent 
debt.. — 

Weed ads.. Stewart and others, 


Where a note under seal:is sued upon, 
to which there is no clause stating it to 
be under seal, evidence of the, signature, 
with. possession, by, the. plaintiff, is pre- 
sumptive evidence of the seal having been 
affixed, at the time of execution. 

Merritt v.. Corneil. 


An assignee of a judgment. who has 
received, the. assignment, after the docket; 
ing of the judgment, and who afterwards 
re-assigned the judgment to the assignor, 
cannot be made liable for the costs, if the 
judgment is afterwards set aside. 

Chamberlin ads. West. 





Decisions in February Term, 1847. 


Where an action was brought upon a 
note, and judgment recovered upon it, 
which was settled by the defendant by 
giving @ new security, in a subsequent suit 
brought on such security the defendant 
was not permitted to show usury in the 
original transaction. 

Cromuell v. Delaplaine. 


Where a note is received at less than 
its face as security, part by way of pay- 
ment, and the judgment was only to be 
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satisfied, if note is paid, the: taking such: 
note at less: tham its: face: would: not be: 


usurious, but: the! plaiutiff could: only:re-'|, 
cover upon: it the: amount: actually: due:| 
Idem. | 


An agreemént)between the plaintiff and) 


agent, that the plaintiff would:hire:certain. 


premises, and that the defendant in consi-|. 
deration of sueh promise: would pay: a. 


certain sum. is-valid, and. performance: by. 


averring: delivery uf possession of the: pre- |; 
mises‘is not necessary:to enable the plain- |’ 


tiff to recover. The promise isthe con-) 
sideration on both sides: 
Draper ads. Ferris: § Underhiil. 


In an action upon a replevin:bond:it-is'| 
not necessary to aver in the declaration |, 
that the exeoution had‘ been: returned-un- || 
satisfied; but’ such: fact: must: be: shown 
upon the trial. 1, 


Donahue ads. Collins. 


In pleading: a bankrupt discharge, the! 
plea should’ averthat the defendant. was: 
indebted: for debts which he. was. unable: 


to pay: 
a Gillon v: Bruen, 


It: is also: bad’ to: aver thae the- petition 
of the bankrupt was presented: to: the’ 
judge. It should have been presented to: 
the court. 

Tem. 


Tn:an: action-upona bond. given. under 
the non-imprisonment. act, conditioned, 
that the debtor will apply within thirty 
days for a discharge from. his.debts, it is 
sufficient to aver in the declaration more 
than one breachiof the condition: 


Bunn and Herder ads: Bradlieand others. 


An averment that, the debtor did not 
apply for an assignment and discharge 
withim thirty days was. sufficient, without 
averring that the discharge was not ob- 
tained. Idem.. 


It is not sufficient that the debtor give 
the notice of presenting the. petition with- 
in thirty: days, but. the petition, must be 
presented to: the: judge within. thivty days, 





ENGLISH CASES. 
Ii, Chancery. 


Before. the‘ Right: Honorable Lord Chancellor: 
.» GOTTENHAM: 


Lanner v,, PARR. 


PRACTICE——NEXT. FRIEND--SECURITY FOR 
Costs, 


A, married woman, who was. out of the jurisdiction, 
| :by her next. friend, and her children, who were 
| also out'of the jurisdiction, filed a bill’ against: 
; trustees to-recover a‘stim of’stock. On:an appli- 
, cation by one ofthe: defendants, the court: re-. 
fused-to change.the next friend who wag.a: sere. 
vant. of. the ‘solicitar conducting the suit, there 
being. nothing? impeach the, bona fides.of ‘the 
transaction, either jéd‘the next’ friend or- 
the: solicitor. her at pened the nt to give’ 
security: for:costa, tzaut adi 

». . obant 

‘Tits was: an appeal fromthe decision of 
the Master of the Rolls ;: and the circum: 
stances-out of ‘which the point now. brought 
before the court. arose were as follow :—~ 
E. H. Lander, a married woman, by W.. 
H. het next: friend; togetlier: with her 
children, were: plaintiffs in the suit, the 
\object of which: was.to: establish a claim: 
agen somé of the defendants in. respect 
of an alleged breach of trust, with regard: 
ito a sum of stock in which Mrs. Lander 
‘had a life interest for her separate use, 
‘under her marriage: settlement, and: to 
iwhich her children. were entitled: in: re- 
jmainder.: In the month of July,, 1846,, 
(being previously to. te commencement 
of the suit,) Mrs, Lander who was:in very, 
reduced circumstances, and living! sepa- 
‘tate: from. her ‘husband; was' residing in 
ithe: family’ of Mir. Ri asa servant, and 
there: became: acquainted with H. W., 
‘whe was alsoin Mr. R.’s:service.. Mx. G., 
the solititor of Mr. R:, having advanced 
to the children of Mrs, Lander-a sum of 
| 30007. on the security of their neversion- 
‘ary interest in certain real estates, and 
having taken by way of collateral secu- 
rity, a mortgage of their reversionary in- 
‘terests in the stock in question, had be- 
come acquainted with. the alleged breach 
of trust. In’ August, 1846, Mr. R. lett 
England with his wife and family, taking 





or the bond’ is: forfeited, 
Idem. 


‘Mrs, Lander along with him; and being 
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desirous to provide for H, W., preyailed 
on Mr. G., the solicitor, to take her into 
his service as cook. H.W. .was in good 
circumstances for a person in her situa- 
tion in life, having saved money, and havy- 
ing uo debts. In December, 1846, Mr. 
G. spoke to H. W.,, ‘a8 the friend of Mrs. 
L., relative to her affairs, and having ex- 
plained the case to H. W., obtained her 
assent to act as next friend in the suit. 
Under these circumstances, and ‘Mrs. 
Lander and her children being all out of 
the jurisdiction, the bill was filed, and 
Mr. G. himself was made a defendant in 
respect of his mortgage security. R. H. 
Parr, one of the je ne al and who re- 
presented a deceased trustee, by whom 
the breach of trust was said’ to have been 
committed, thereupon moved before the 
Master of the Rolls, that, all proceedings 
as against him, R. H. Parr, might. be 
stayed until the next friend of the plain- 
tiff, E. H. Lander, should have been 
changed, or the plaintiffs should have 
given security for costs.. The Master of 
the Rolls made an order accordingly, pro- 
ceeding apparently on the ground of some 
supposed misconduct, on the part of the 
solicitor, as having taken advantage of 
the situation of H. W. in order to induce 
her.to sanction his prosecuting the suit. 
The matter was now brought by way of 
appeal from this decision before the Lord 
Chancellor. 


Stuart and Welford, for the plaintiff, 
read an affidavit by H. W. deposing to 
her acquaintance with, and being the in- 
timate friend of Mrs. Lander, and to her 
own pecuniary. circumstances, and stating 
that she had become, the next friend in 
the suit freely, and with a full knowledge 
of what she was doing. [They cited 
Squirrel v. Squirrel, (1 Ves. 409;) Ogilvie 
v. Herne, (11 Ves. 598;) Pennington v. 
Alvin, (1S, & S. 264;) Fellowes v. Bar- 
rett, (1 Kee, 119;) Dowden v. Hook, (8 
Beav. 399.)] 


Freeling, in support of the decision of 
the Master of the Rolls. 


Tue Lorp CHANcELLOR remarked, that 
the practice of the court protects a de- 
fendant sued by persons out of the juris- 
diction, by obliging them to give security 





for costs’; but that, if, by putting in a no- 
minal next friend, the rule could be pre- 
vented from applying, the object of the 
rule would be ‘defeated. | His lordship 
also inquired, what would be the practice 
in a case where the defendant would be 
entitled to security for costs, if it were 
not that one of the plaintiffs sues by a 
next friend, observing that none of the 
authorities referred to in the case of 
Dowden v. Hook, raised this question. 

Stuart having stated that he was not 
aware of any authority, and that, what- 
ever might be his lordship's decision on 
this point, there would still remain the 
question, whether the next friend should 
be removed, this being the great point in 
the present case, 


Lorp Cuancettor :—I can find nothing 
against the next friend. On the contrary, 
it seems to me to be an act of friendshi 
to a person who has gone abroad. f 
cannot say I see any thing either against 
thé conduct of the solicitor. As to his 
being interested, no doubt he is interested 
in the result, because he is interested in 
the cause. Notwithstanding that, he may 
very well be disposed to do justice to those 
on whose behalf he is acting. The order 
I, shall now make will be an order, by 
consent, that, the plaintiff undertaking to 
give security for costs, according to the 
practice of the court, so much of the or- 
der of the Master of the Rolls as provides 
for changing the next friend will be dis- 
charged, As I have varied the order, 
there will be no costs. 








' In the Queen's Bench. 


Before the Right Honorable Thomas Lord DEN- 
MAN, Chief Justice, and Judges PATTE- 
SON, COLERIDGE, and ERLE. 





Lamonp v. Davatt.—Febd. 1, 1847. 


Indebitatus assumpsit for shares bargained and 
sold, plea, non-assumpsit. ‘The shares were 
- knocked down to defendant, at an auction by 
plaintiff: it was a condition of sale that the 
shares might be resold if tho purchase-money 
was not paid on the following day, the bidder so 
making default being answerable for the loss on 
re-sale. On default, plaintiff re-sold the shares 
at a loss:—Held, that the sale was not absolute, 
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and that this.defence was admissible under the 
plea of non-assumpsit. 


InpDEBITATUS assumpsit for shares bar- 
gained and sold. Plea, non-assumpsit. 
On the trial before Erle, J., at the Mid- 
dlesex sittings in this term, it appeared, 
that, on the 7th August last, certain shares, 
the property of the plaintiff, were put up 
to sale in three lots, at a ‘public auction, 
which was carried on by nodding; and 
that the shares in question were knocked 
down to the defendant. The second con- 
dition of sale was, that' the purchasers 
were to give in their names and the names 
of their places of abode, and pay the 
purchase-money on the following day ; 
and the last condition of sale was, that, if 
the purchaser should neglect or fail to 
comply with all other conditions of sale, 
the shares should be forfeited ‘and the lot 
re-sold, and the purchaser should be re- 
sponsible for the deficiency. The defend- 
ant having made default in payment of 
the purchase-money, the shares were re- 
sold in a falling market, after notice to 
the defendant. It was objected for the 
defendant, that this action would not lie; 
the learned judge was of that opinion, 
and directed a nonsuit, leave being re- 
served to the plaintiff to move to enter a 
verdict for 79/., or such other sum as the 
court should think right. 


Ogle moved accordingly—First, when 
the hammer was down the property in 
the shares passed to the purchaser; and, 
therefore, the action of indebitatus ‘as- 
sumpsit for goods bargained and sold lies. 
(Lord Ellenborough in Mertens v. Adcock, 
4 Esp. 251; though, in Hagedorn v. Laing, 
6 Taunt. 162, there isa semble contra.) 
[Patteson, J.—The plaintiff by the re- 
sale, had put it out of his power to return 
the shares at the price bargained for-] 
In Mertens v. Adcock, no objection was 
made on the count for goods ‘bargained 
and sold, that the plaintiff had not the 
goods to deliver. Suppose the goods had 
been destroyed by fire, the loss would 
have fallen upon the purchaser.’ [Patte- 
son, J.—There'was a case before Lord 
Kenyon, in which he held, that this action 
would not lie. In Acebal v. Levy, (10 
Bing. 376,) the point was raised, but not 
determined.] Secondly, the plea of non- 





assumpsit, under the new rules, does not 
raise the point. If the plea had admitted 
the contract, and alleged that it was re- 
scinded, the point might have been raised 
on demurrer. [Erle, J.—Then, if the 
goods were knocked down for 79/., and 
upon default in payment they were re- 
sold for 1007., the vendor might still bring 
an action for 977.] 
Cur. adv. vult. 


Lord Denman, C. J., now delivered the 
judgment of the Court.—This was an ac- 
tion for 79/., for goods bargained and 
sold ; and it appeared that the goods had 
been knocked down to the defendant at 
an auction by the plaintiff. That it was 
a condition of the sale, that the goods 
might be. resold unless the purchase- 
money was paid on the following day, the 
bidder so making default being answer- 
able for the loss on re-sale. That the 
plaintiff had exercised this right, and had 
received 631. froma re-sale. The de- 
fendant contended for a nonsuit, because 
the power of re-sale was in effect a con- 
dition for making void the sale; the evi- 
dence was, therefore, of a conditional 
sale, which had been made void; where- 
as the declaration was on an absolute sale 
still subsisting. The learned judge di- 
rected a nonsuit, giving leave to move to 
enter a verdict for the plaintiff. 


_Ogle moved. accordingly, and con- 
tended that the original sale was absolute, 
and that the resale by the plaintiff was 
as agent for the defendant; and he cited 
Mertens v,, Adcock, (4 Esp. 251,) where a 
vendor had recovered for goods bargain- 
ed and sold aftera re-sale. He also con- 
tended, that, under the plea of non-as- 
sumpsit, the defence was not admissible. 
But. we are of opinion, that the nonsuit 
was right. It appears to us, that a power 
of re-sale implies ‘a power of annulling 
the first sale, and that, therefore, the first 
sale is.on a condition, and not absolute. 
There might be inconvenience to the ven- 
dor if the re-sale was held to be by him 
as agent for the defaulter, and there is 
injustice to. the purchaser in holding him 
liable for the fall price of the goods sold, 
though he cannot have the goods, and 
though the vendor may have received the 
full price from another purchaser. This 
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inconvenience and injustice would be 
avoided by holding that the-sale is con- 
ditioned to be void in case of default, and 
that the defaulter, in .case of re-sale, .is 
liable for the difference and. ,expenses, 
The ruling .at .Nisi Prius in. Mertens v. 
Adcock, is contrary to the opinion of 
Gibbs, C. J., expressed .in Hagedorn ‘y. 
Laing, (6 Taunt. 162 ;)rand in Maclean. y. 
Duna, (4 Bing: :722,) the action for dam- 
ages for the loss on re-sale is spoken of 
as the proper course where.the;power of 
re-sale is exercised -without an express 


stipulation for it. 
-Rule refused. 





Taytor v. Cray.—Wov. 20, 1846. ' 


Assumpsit ona chartersparty, By which ‘it -was 

agreed that the ship should, with all convenient 
‘speed, proceed: to port ‘T., :and there.load from 
the factors of defendants a cargo, said, being so 
loaded, should forthwith proceed to A., to bo 
loaded in turn. “Two breaches’ were alleged, 
first, that defendants did not, withima reasonable 
time after the:arrivalof theship at-port'T.; there 
load a cargo; secondly, ‘that. theidefendants did 
not load the shipintarn. .The first-and second 
-pleas traversed the first anid second breaches re- 
spectively. Third plea,’ that, ‘after the ‘arrival 
of the ship at port 'T., and! before defendants 
could load ‘amy cargo ‘therein, ‘plaintiff being 
master, and the master and crew, then having 
the care and direction. and management of the 
ship, navigated her in, so unskilfal a manner, 
that the same, through the mismanagement of 
the said master and crew, became damaged, 
‘and rendered wholly unfit to receive any eargo. 
It appeared, that, ‘while:the:ship.was: passing 
through the lock, she was jammed with-another 
ship. By stat. 4 & 5 Will. 4c. xliii., the Port 
*Palbot company are empowered: to: appoint ‘a 
harbor-master,. and he: is empoweréd'to direct 
any person having the command of :a' vessel en- 
teriug the port, to’ moor, anchor, aud place the 
same within the same port, as he: shall direct :— 
Held, first, that the circumstances occurrin 
after ‘the arrival of the’ship-at ‘Port’ ‘Palbot, by 
which defendants were :prevetited from ‘lo 
.the. ship, were. admissible-nuder, and-su i 

the first and second pleas. 

‘Secondly, that the third plea:referred to the actual 
‘care, direction, and’ management’ of the’ ship, 
and was proved by evidenee-of ‘the crewhaving 
disobeyed the orders. of the harbor-master. 

Thirdly, that the jury -were| properly.direeted to 
find, that, under the third, plea, the defendants 
were not bound to prove that the damage tothe 
ship happened exctasively threugh ~plaintiff’s 
fault. 


Assumpsir. -Thedeclaration stated, that, 
heretofore, to wit, onthe 10th! February, 


A, D. 1843, bya certain: charter;party of 
affreightment then made between ‘the 
plaintiff, as owner of the ship or vessel 
ealled The Jane, then.inthe river Thames, 
and thedefendants, it was mutuallyagreed 
that the-said ship, being tight,‘&c., should, 
with -all convenient speed, sail :and ; pro- 
ceed ito. Port Talbot,-in ballast,from the 
river ‘Thames, or:so nearithereto as -she 
could safely get, and there lead from. the 
factors.of the:said affreightors.a full com- 
plete cargo of coals, or,coal.and coke, at 
shipper’s option; eargo'to be brought 
alongside, and taken from alongside, at 
shipper’s risk and expense, nat exceed- 
ing, dec. ;.and, . beimg :so loaded, :should 
forthwith .proceed to Almeira, .&c.; or 
so near:thereto as she might safely get, 
and deliver the same, on being ; paid 
freight, for coal 15s.. per ton of 20-ewt. in 
full; or coke’ 25s.) per ton, in full, inchuding 
all port charges and_ pilotage whatever, 
&c,; to.be loaded’ in ,turn ; and twenty 
working days were:to be allowed the said 
merchant .(if the ship were ‘not sooner 
despatched) !for unloading ‘the ship as 
above, and ten days on! demurrage, over 
and above the said: laying days, at 3/.. per 
day penalty :for non-performance -of the 
said agreement, 1001. cash to be advanced 
at: Port Talbot, not exceeding 40/, free of 
commission. Avermest of ‘mutual pro- 
mises; and that said ship, within a rea- 
sonable time after the making of said 
charter-patty, to-wit, on the 11th: Febru- 
ary, in the year aforesaid,-was tight, '&c. ; 
and although :said: ship, so being ‘tight, 
c., did, with ‘all.convenient speed, : sail 
and proceed to. Port Talbot ..aforesaid, in 
ballast, from.the ‘river. Thames aforesaid, 
and did afterwards, to-wit, on the 25th . 
February, in the-year.eforesaid, arrive at 


&! Port Talbot ‘aforesaid, | whereof the. de- 


fendants .then had notice; and ‘although 
the: plaintiff hath always, from. the time 
of the:making of the-said charter-party, 
‘well-and tvuly, perftirmed:and fulfilled all 
things therein: contained on his part to be 
performed, &c. . Breach, that the:defend- 
ants did: not, within 2 reasonable time 
after‘ the arrival of said ship at Port Tal- 
bot ‘aforesaid, there load from their fac- 
tors a: fall‘and complete cargo of..coals, 
‘or:coal.and coke, \at their option, but, on 
the contrary thereof, did. not load said 





ship ‘until the expirationof :an unreason- 
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‘last ‘aforesaid, ‘became 
‘damaged, and ‘injuréd, ‘and rerideréd 
“wholly unfit’ to receive-any cargo therein, 
‘according ‘to ‘the terms of ‘the said charter- 
‘party; whereby 'the ‘defendants could not, 
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able time, to wit, the’space of two’ months 
after the arrival of the ‘said ship. ‘Phat 
the defendants did not; nor Would, at’ Port 
Talbot aforesaid, ‘load ‘the'‘said -ship ‘in 
turn, accorditig to' the terms of ‘said’ chiar- 
ter party. Pleas: ‘first,’as to the first 
breach ‘m the declaration’ that defendants 
did, within ‘a reasonable! tine ‘after ' the 
‘arrival of the said ‘ship’ at ‘Port ‘Talbot, 
there load from ‘their’ said factors: a‘ fall 
arid’complete ¢atgo according to the'said 
charter-party ;' secotidly,’as’to thesecond 
breach, that ‘they did, ‘at | Pott ‘Talbot 
aforesaid, load'the said. ship’in‘turn,;-ac- 
cording to'the terms of the said tharter- 
party; thirdly, that, during the said voy- 
age, the said plaintiffwas the: master of 
the said ‘ship, arid then hdd the: are -and 
direction ‘and ‘management’ of tlie* same. 
That, during the’ said voyage, and -after 
the arrival of the'said -ship’at Port “Fal- 


‘bot, and before the defendants ‘could ‘load 


any cargo‘ therem, or ‘atiy part thereof, 
according to the terms of the said charter- 
party, the said plaintiff'so then being such 


‘master, and the said master-and ¢rew then 


having* such eare,'direction; and manage- 
ment, took so ‘little and-such bad’ care of 


‘the said: ship,'and::governed and naviga- 


ted the same in'so’anskilful arid improper 
a manner, that thesame, by and through 
the carelessness, ‘unskilfilness, ’ misdirec- 
tidn, ‘thismanagement, ‘and impropér ‘con- 
duct of the said master and crew in ‘that 
behalf, then, to’wit, on the‘day’ arid year 
greatly broken, 


although ready and willing, safely or se- 
curely load on board the'said ship in'tarn, 


‘from the'said'factors' at Port Talbot afore- 
‘said, ‘a full'and*complete cargo'of coals, 
“according ‘to the'terms of the said char- 
‘ ‘ter-patty—verification—replication, ‘tak- 


ing issue on the first two pleas; and to the 


third: de énijuria, On’ the -trial, “before 
‘ Coltman,'J.,‘at' the Cardiff summer“ as- 
‘sizes; ‘in 1845, it’ appeared ‘that the plain- 
“tiff'was mustér'und part owner of ‘the 
‘schooner Jane; of Limerick; which ‘was 
' ¢hattered’ by'the defendants on the’ 10th 
February, under the eharter-party set out 


in the declarafion. On’ the 10th Merch, 
she arrived in the Mumbles Roads, where 


“a pilot “came ow board and took ‘charge 
of lier for'Port ‘Talbot. On the 13th she 
treathed!Pott Talbot,:and arrived:in safe- 
ty near'to 'the-lock gates, where ‘she lay 
‘with “other vessels, ‘ahead and «astern, 
‘waiting “her! turn of admission ‘into the 
‘float:decording to’ the ‘custom of the. port. 
“The vessel‘ received orders from the‘har- 
 Gortmaster to haul: into'the lock in:com- 
pany with another vessel, and, im obeying 
those orders, she “became jammed with 
‘the other honeys P09 lock, and ‘suffered 
‘sérious' damage. *In ‘May. following, as 
soon ts she was ‘repaired, the defendants 
loaded’ the ‘cargo, and:she proceeded on 
‘her. voyage. ‘The'Port Talbot company 
were incorporated by stat. 4.& 5 Will. 4, 
‘e. “Mliii., (local ‘and «personal, public,) by 
the name ‘and ‘style of “The Aberavon 
‘Harbor’ Company.” -The 48th section 
empowers the company to appoint a har- 
bor-master to: direct ‘any: person having 
-the-command of: any vessel entering into, 
‘or being within, the said: port and harbor, 
to! moor, anchor, ‘and place the ‘same -in 
‘sach: situation, within‘ the said port aud 
‘hatbor,‘ae: the said harbor-master shall 
‘direct ; °and:in: case: the master of such 
Fvessel-shall refuse or neglect ‘to remove 
the same, as soon as may be, after being 
required and ‘to:mooer, anchor and place 
‘the:-same as’ the’ said harbor-master shall 
‘direct, he shall be-subject to a perialty. 
‘By the 72nd section; the company are’ em- 
powered ‘to! appoint and license, fit and 
‘proper ‘persons’ to’act as pilots for the 
‘purpuse of conducting into and out of the 
‘eaid‘port:and ‘harbor ships and vessels :re- 
Nsortinig thereto. “Amd by the 78d:section, “ 
the masters of vessels are required to take 
on board a pilot licensed by the company. 
By'the third bye-law-of the corporation, 
any pilot: disobeying or disregarding the 
orders ‘of the harbor-master, while ap- 
proaching or passing through the lock, or 
with respect to the berthing of any vessel 
‘in the: port, is liable:to:a fine. By the 
tenth bye-law, every pilot in'charge of a 
-vesselinward bound shall: conduct such 
‘vessel:\to'whatever berth she may have 
-orders‘to proceed to, without quitting her, 
unless: he: shall have permission from the 
master. “For: the defendants, it was con- 
tended, that the vesscl was injured, owing 
to the misconduct.and unskilful manage- 
ment of the master and crew, and their 
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disobedience of the orders of the harbor- 
master. For the plaintiff, it was contend- 
ed, that the crew were under the orders 
of the pilot, and that any disobedience of 
‘the orders of the harbor-master was, in 
obedience to the orders of the pilot; and 
that, even if the crewdid not haul as fast 
as they could, yet the defendants were 
liable, if the harbor-master might have 
prevented the accident by stopping the 
other ship. The learned judge directed 
the jury, that, on the first two issues, the 
defendants were entitled to a verdict, be- 
cause, in his opinion, the time for loading 
must be calculated from the time when 
the ship was re-fitted after the accident, and 
the turn for loading would then come. 
And on the third issue, he left to them 
the question, whether the defendants had 
proved that the damage was occasioned 
by the misconduct of the crew, and di- 
rected them to find for the defendants, if 
they thought that the accident happened 
by reason of the crew disobeying the or- 
ders of the harbor-master; if not, for the 

laintiff; and he told them that the de- 
endants were not bound under that issue 
to prove that the injury happened exclu- 
sively through the plaintiff’s fault. The 
jury found a verdict fur the defendants 
on all the issues, assessing damages con- 
ditionally, on the first and: second issues, 
at 150/.; and leave was reserved to the 
plaintiff to move to enter a verdict for that 
amount upon those issues. In the follow- 
ing Michaelmas Term, (Nov. 6,) Chilton 
obtained a rule nisi accordingly, and for 
a new trial on the ground of misdirection. 
[He cited Abbott on Shipping, edit. by 
Serg’t Shee, p. 307.] 


Martin and Benson showed cause— 
First, as to the third issue, the 51st. sec- 
tion of stat. 4 Will. 4, c. xliii., gives to the 
harbor-master power to issue directions 
to the masters of vessels entering the port. 


ruled by Lord Tenterden in Rogers y. 
Hunter, (2.C.& P.601; M.& M.63,) and 
Dobson v, Droop, (4.C. & P.112; M.& 
M.441.) On the second issue, as to load- 
ing in turn, it has been held the lay days 
allowed by a charter-party for a ship’s 
discharge areato be reckoned from the 
time of her arrival at the usual place of 
discharge, and not at the port merely. 
(Brereton vy. Chapman, 7 Bing. 559; 5 M. 
& P. 526.) In the absence of any ex- 
press stipulation as to loading in turn, the 
days would be calculated from the time 
of the ship’s arrival in dock. Brown y, 
Johnson, 10 Mee. & W., 331.) 


Chilton, Davison, and Hurlstone, con- 
tra. In Randall v. Lynch, (12 East,179; 
2 Camp. 352, 356,) Lord Ellenborough 
held, that if, by reason of the crowded 
state of the docks, a ship is detained there 
before she can be unloaded a longer time 
than is allowed for that purpose by the 
charter-party, the freighter is liable for the 
detention to the owner of the ship. 
| Wightman, J—That is when there is a 
specified time.| As to the question of 
reasonable time, if the vessel arrived at 
the port in a fit state to load, any thing 
which occurred afterwards to prevent the 
loading should have been pleaded in con- 
fession and avoidance, though that objec- 
tion will not apply to the other breach, 
that the vessel was not loaded in turn. 
The third issue was not proved. The 
act of the port Talbot company and their 
bye-laws took the vessel out of the care, 
direction, and management of the master 
and crew. The plaintiff was obliged to 
take a pilot; the pilot had the direction 
of the vessel, and was bound to attend ex- 
clusively to the orders of the harbor-mas- 
ter. The plea, therefore, ought to have 
, been, that the vessel was under the order 
jand direction of the harbor-master, and 
‘that the crew disobeyed the order of the 








But the meaning of the plea is, that the! harbor-master. In Randall v. Lynch, (2 
master and crew had the actual contrel, Camp. 356,) Lord, Ellenborough said, 
and management of thevessel. Secondly, |‘ when the ship was brought into the 
the issue, what is a reasonable time for , docks, all had been done which depended 
the freighters to load a vessel, is to be | uponthe plaintiff; and the dock company 
considered with reference to the condition | were the defendant’s agents for her de- 
of the vessel. The earlier cases (Har- livery.” Though the plaintiff and his 
man v. Gandolphi, Holt, N. P., 35, gnd | crew may have been in fault, yet, if the 
Leer #. Yates, 3 Taunt. 387,) are over-| accident happened by réason of the or- 











THE NE'W-YORK LEGAL OBSERVER. 233 





In the Queén's Beneh.—Taylor v. Clay. 





déts, of thé harbotmiister, the jury daght 
to find for thé plaintiff, (Davies v. Mann, 
10 Mee, & W, 546.) m0 


Lord Denman, C, J.—It will be conye- 
rient' to’ ¢onsidér the third issue first’; and 
upfofi ‘that, the-question is ‘not, 'who ‘had 
authority td direct the manner in which 
the vessel shotld pass’ through’ the’ léck, 
but solely, whether, in point of fact; the 
injury which made the ‘detention of the 
Wied necessaty was Caused by the 'mis- 
management of the master and crew: ‘that 
is ‘entirély a thatter of fact, and’was de- 
cided by the jary in’ favor of the defend: 
ants: “And f ei ‘of opitiion ‘that ‘the’ di- 
rection oF a Sige Was: right ; Cif the 
plaintiff contributed to the aceident by his 
own act, the defetidants wotild’bé liable 
dn this’ contract! The third pléa) there- 
fore, is proved’; latid’ it ‘follows ‘that | the 
dther’two° ars proved.” The ‘charge °in 
this declaration is, in effect;for not’ load- 
ing ithe vessel ‘within a féasoridble’ time 
after ‘her attival, which ‘must tean after 
her ‘arrival ifi ‘a ‘fit’ state’ to ‘receive ‘the 
cargo: the question depends’ hot ‘mérély 
upon the tine’ which has elapséd, but’ also 
upon the condition’ of the’ ship.° “If the 
contract had been toload within'a ‘certain 
number of days ‘after the ‘arrival of the 
ship, or‘after the’ ship had: béen placed in 
its turn, it might be necessary to plead’ in 
excuse ; as, if the ship stood No.2 for 
entering’ the dock, it ‘must be shown why 
it did‘ riot stand between No.1 and‘ No. 
3: but it. would Joad within a reasonable 
time if it was lineapable of receiving its 
cargo before it did'do'so, » And the plait- 
tiff cannot’ say, that the! turn ‘of the ship 
was come, if it was still not in'@'situétion 
to take advantage of the turn. ; 


Corerider, 'J.—There is tio difficulty 
as to the fitst (and sécond pleas.’ I agree 
that it would tot ‘have: etry, a to 
have ‘showin an exeuse for not ‘loading ; 
but the seeond ‘plea is, that the défendants 


" did in fact load the'ship within @ reason 


able time) as between the ‘parties t6 the 
charter-party; and so as to the breach for 
not loading the ship in turn according to 
the _ terms “of” the ‘chafter-party.. The 
question. in. both. is,,whether the ship, was 
in,,& condition: to load. |. As.to the-third 





plea; thé words might in some déses inéan 


that thé vessel was under the lawful tate; 


direction, and matagément Of the 'pléin- 
tiff, as master; but in this plea the mean- 
ing is'as’ to thé ‘aétual eae, direction; and 


‘management ‘of ‘the vessel.’ Tt! is! clear; 


that ‘the méanihg of the word: misman- 
agemeérit” thi the latter part. 6f the ‘third 
plea relates to’ the fact, and shows its cor 
relafive’ has ‘the same meaning ‘in’ the 
fortierpart: T'am ‘also’ of opinion ‘that 
the ditection of the judgé was right.” 


 WientMan;' J-This is “an ‘adtion‘for 
déemutrage n'a chatter-party, ‘in which 
no specific "time for Wading the vargd is 
mentioned: ''T'wo breaches are stated in 
the ‘declaration’: ‘the sue on the ‘first 
breach is’a mieré traverse. ‘Tt is tontend- 
ed, that’ the defendants have no right un- 
der ‘it'to avail themsélves of any matter 
of excuse; arising from ciréumstatices 
which prevented’ them from ‘ldadifig' the 
vessel so'soon a8 it ‘artived!' But'they are 
entitled to give in evidence all the’ ¢ircum- 
stanéés which tend to show that they did 
not load it within a reasonable time. 
They could not well or safely plead in 
confession and avoidance; itis not likea . 
case in which they would be bound by 
their contract to load ‘within three days't 
a breach of ‘that contract they might have | 
admitted and excused, but they could not 
admit that they did not load within a rea- 
sonable time... ‘The. second. point, .as ito 
not ‘loading "iw iurny does» not ‘appear 'to 
me quite so cléar ; but weehave not’ any 
exposition of that ‘phrase. ‘There js no 
evidence,.to. show that, when. the. vessel 
was in) @& condition to load in-turn the’ de- 
fendants did not do so'y and it seems to 
me that their turn came when they were 
capublé of loading. ‘Thirdly, it is ‘said 
that one'of the ‘material allegations in the 
third plea was’ not ‘proved, viz. that the 
vessel wes under the care, direction, ‘and 
matiagemerit of the master and crew, and 
it is'said that it was’ not’ so; because it 
was the duty of the harbor-master'to' give 
orders; and becatise’'the’ pilot had’ the 
chatge’ of the vessel. Still, for all pur- 
poses of the question raised in this action, 
the vessel was ‘under the tare, direction, 
and managenvent-‘of the mastef and crew. 
To them belonged the performance of all 
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the, mechanical. work of taking the;yessel | ; 
through the lock according to the, ‘emigel 


tion of the barbhormnaster: Hi 
nux,.J.--By the charter, ar she de-| 
fendants;did nat, contract to load the. ship 


Inthe Queen's. Bench+-Pollogk v.. Starey. aco Fi 
us farts, and, ground/of motion, are 
jently stated im the judgment of the 
court. (.of TA olf Ud 
On ad. vult. 
_Lonp, bennaath’ 4 ow delivered the 


until. hex urn, came, } It, is, said, for the 
plaintiff; first, that hey tury came as soon 
ag she had been oneday in; the basins bat 
the qualification, she! (was fit, to .re- 
ceive the cargo on, board, must; epsarily 
be intradaced ; and, if after she got |into 
the basin she was found to be so injured 
as‘\not;;to. beable tojtake, in-her,carga, it 
could, not be said that, her.turn came, until 
that.damage wax repaired, .On the second 


issue, the proporision is identical with, the 
former,|; The third issue. was; proved: be- 
cause the evidence, was,; that the hauling 


the, ship, in, wag contrary, te, the orders | of. 
the harbor-master, who, directed heaving 
instead of hauling ;), and:therefare the act 
of; hauling, w as done, under the care, di; 
rection; and; mek of the, master 


and crew. 
Rule Bis , 





4 
{ 


Poutioer v; Stacer. tet Feb. 1847: 


Plaintiff being lessee of peocdiant from: May til se 
13th December; jet pa angen 4 eae 


till the latter’ berg reserving ing, p.woR 
ies inten ed to create. the relation or full’ 
‘the ittterest by lense. 


whd'te atid ‘to 
‘Defenddint ¢ceupicd and pald reat till June; dud 
’ pow Fe &) Sctbcdbial noties tarquity abd, at tthe 
jon thereof, Jeft the. prentiges.. at 
sit for use en rps to reeover subsequent 
retit: Held, that this might ae ies raté as a 
though ‘it paidsed aif the lensor’s' dea nét! 
pheanperere stab 8 9 Vict. oc: = = Arnage ac 
ytlva {1° ¢ 
Fon es ‘foe tee' use ated, oncaputinn ot 
rooms and, apartments, with & eount upen 
an account stated... Pleas--rfirst, as to all 
except, 14.,5¢, nonrassumpsit; second,.as 
to 1.,.ds., tender, On|; ‘trial, before 
Erle,,J., at, the Middlesex sittings. inthis 
term, a verdict was given forthe plaintiff | to, 
by: direction of theleamned, judge, for,214 
5s, on/the first/issue, leave being, reserved 


to,the defendant.to;move to,entet.a.nonr | 5) ou, 


suit, and, a,werdict was, found,for. she der 
fondant, on. the, scoretiienemn eit git 


{ 
Lush, ‘moved slicodiadly. 





judgment, of the Court. ,., bis was.an, 
tion| for, the. use,and, o¢cupation of a, part 
of. honse from) Jung to October, and.at 
the trjal, before, Erle, Ji, at, was. proved 
that the plaintili’s being lessees, from, M 
till the 13th : Soceaben: Ipt,, by,-parol,, 
eggs! 49, the. defendant, till the. Jatter 
» Teserving ,# weekly, rent ;, that, the 
pin intended to, create, the relation, of, 
dlord and tenant, andte pars. the inte- 
rest iby: lease ; . that. the defendant oocu, 
pied and paid .rent, till; June, and, then 
gaye, asweek’s notice. ‘to, quit, and,,at 
the expiration; thereof, returned the key, 
against the, wilh of; the plajntifis, and, left 
the. premises vacant, , ond refused ta 
subsequent Tent io vi, Bi 
Upon; henkioee, the defendant object 
ed, that, ag the Pplaistifis intended to part 
with.all their interest imthe premises, they, 
| nyust, be, taken, to have intended an, as- 


| signmenty, and thatthe transaction ; could 


not take effect.as an, assignment,,as there 
was, Ay ty ior deed, as (requined, by; 
stat.| 29 C vs AL. 3, sand 8&9 Viet ae 
106,*,, ae that, therefore,/ the defendant 
was not iable beyond. the time of his ace 
tual occupation, eu dL 
The learned judge was of opinion. thas 
the i intention of the, partias,at the, time of; 
the contract, could-be, effested by holding; 
that, the interest .passed iy way of Jease; 
aud directed the verdict, for;the plaintiffs, 
with liberty, for, the; defendant to move'to 
enter & nonsuibe; {jj2 ony 3 avr 
; Sabius s¢bs ) 

Mr. Lush ‘moved accordingly~ on ‘the 
game ground, and, contended, that Powlt- 
ney Ve ‘Holmes, (a, Str,. 4053) sini which the 
seme, constzyction, yas maintained, had 
beeti, overruled jin -the sage of Barrett wi 
{14 Mee.&& W.342))end referred 
armenter' \v,, Webber, (S Peunt..593) © 
anu Smith Fn: perenne T. R.445,)to 


Tor doRsoK ud Wis aa 





er sect. 9 of 2 i 9 Viet, ¢.'106, 

acl a aa ae i nap 
Feat! nde beiity which tight by law Have 
bééti icfuated without Writing, lelall bevid atlaw, 


unless made by deed.” 
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ake that thw-erahonction Wwas°an as-| 


ert, and nvt'a lease, and was, there- 


Reeqrdid: ‘Butowe'are of opinion ‘that: 


the! plaintifil are entitled to ¢eedvor: ‘The 
dritended to ebntract the reldtion 


of landlord’ atid) tohant, and t6 pads ‘the | 


right of possession bya parol lease; This, 
they were’ at liberty te ldw; erid we, 
therefore, Teint “law il intention ints 
effect. ' were. to’ decide: thet” the 
enapiidicn was an’ assi nt, we should 
at the ‘sathe tinié decide that lit wes’ no 


ainsi being by ah only’; -anid'we | 


shéuld continue that ee was expressed 
and intended! to ‘be i ‘letse, tobe ‘at ‘as- 
signinent merély wt’ tes peredt, which ‘is 
against a know 6H tary maxim. Asi 
portant” rights and ae arise fom ° ae 
sivnment’ of ‘terms, the has’ proper] 
Brovided that ‘the rohutlan' a; een 
assignee shall not be contracted unless. the 
ititention is’ proved’ by deed ; but, in pro-+ 
técting against’ imperféct: evidence of ‘as- 
sigument, there Was ’no need to alter the 
law of leasing ‘and it appears to’ us’ to 
remain ynchange d; an Wwe see no incon- 
venience’ im su as a lease’ that 
which was suger 80, although i it 
may pass all thé’ Neseae interest.” In 
Poultney v. Hi mes, (1 Str. ie a lease 
Of ‘all the legsot’s interest was supported 
a8’a lease.’ "This case is cited ‘as valid, 
but distingui in Palmer %. Edwards, 
(1 Doug. 87, ») ih which it'was decided, 
that an Alias ‘exprésstd to be an ‘as- 
signmént, may operate as sth, ‘although 
re is thereb Hn ah to ‘the’ assignor, 
In’ Preece“ v. orrie, (5 Bing. 24,) ‘the 
above doctritie, "was copfirmed’;’and. it 
Was held that the lessee hek of the lessor, 
although ' there Was tio reversiou. In 
Baker. Vv. Gostling, (1 Bing.. . C...19,) 
this ig: was again con intied ; and 
ot liney wv. Holyes, cited and acted on. 


"The defendant bee fe relied on Barrett v. Y| 


Rolph, (14, Mees. & W.'342,) overruling 
Poultney v. Holmes ; “but the case is not 
dacided on this point; a, compromise is 
recom mended aud adopted t to prevent a 
“Rew! fal; also the parties, there probably | M 
inten od an assign fa and not a lease, 
and, if fo, t Poi Mey would not, apply ; 
also, th roug ut, the (argument. this doc- 
tring” is, entions » with, approval by the 
court § ‘although 3 it, ia ‘doubted . in the con- 


‘‘Upow this review of |the authorities we 
donot) consider that the case of Poultney 
v. (Holmes has: ibeen overruled.’ As:toithe 
other cases: cited, viz. Parmenter v.: Web- 
der;!($ Taunt: 598,)! and: Smith v. Mazile- 
back, (1 'P.:Ri445,) they decide that ‘such 
a Iddeor-eanhot diatdaic, not having any 
réversion. .’ This is not disputéd ; | but the 
negatidn of the right to distrain ‘does not 
av'all'imply-@ tiegative of.'a ltight to sue 
for{use’ and ge: een nts saad the 

‘refused. 


role is 1 
ial | Rude rfucd 


bas —?, 
iT Pe be bis | inet 


ws saa laa ~~ 


a F REDERICK 
(Bar, ad the rest of 


arm ant 








wn Ock Pond Che 
‘the Barons. 


| Port aa Ove —1i Parery, 1847. 


Money deposited with 9 banker in the asual way 
“by.a customer; is money lentitd the banker, ot 
a 8u en eomranenie Nip tebe. paid 


alled for ; notice ‘or 
epee be alfee an Nhe 3 Beatty of 


six years, wil 
ithtions:’ per curiam’ dubétante, Pollock, C. B 

An ‘adinission bya bankrupt*in ‘hig belhacowheet, 
‘wil!motitake aidebt out pf a ere reed 


_ tions a8 against his assign 
Ans aon | is anu ? sent 
age a. ‘will ill not “lake ce " 
Pets out tof the statute of of fi Sdn 


Dest’ by the fissignees of. Ryle, a Bank- 
rupt, against the deferidant ‘as. executor 
éf Titer.” Pleas + ‘first, the generat 'is- 
sue } second} ag to’ d18h! 13818. pateel, 


&e, $" a ie lof for money Tent : and advan- 
ced by ‘the Copia tothe bankrupt’ be- 
fore’ t,‘ and’ without notice of -an 


att’ of 'b bait raptey 5" third; as ‘to 1095/. 
parcel, &c., and payment} fourth, a set-off 
DiSL 135. 84.’on an ‘aécount stated! be- 
tween the decegsed and’ the’ plaintiffs as 
assignees. Td the’ let | set-off the 
plaintiffs replied the statute of lirhitatinns; 
on which YE well as® the other pletis issue 
bi tthe tral Before 'the late 
i ioe e. Williams, it Speis that: 
the’ action Mle brought’ By ‘assignees 
of a banker whoh sata me bankru yt in 
1841, to recovef ‘a ‘sim: ae neatly 19007. 
the’ Batande of 3. ‘pankid ¢ aicebitit’ due’ by 
the deceased. The aoraaatie proved his 





plea of payment; and in order to ptove 
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his:set-off; showed that so far back as the 


year 1823, an account! had been opened 
-withithe bank:in the joint. names\of\the | 


dedeased and: a ‘person of the name lof 
Mawdesley, on. ehich interest |had )been 
.paid in'1826, and which appeared tp have 
remained untouched ‘since 1832.;,,.Maw- 
desley died in January, 1839, when, the 
balance against the bank, ; stood, in. its 
books at, 918/. 13s, ‘8d, the separate, ac- 
count of the deceased, on which the, pre: 
sent action was brought, was. opened with 
the. bank at &@ later period than the ac- 
count with Mawdesley, but they were 
both entered in. the same ledger, with se- 
parate pass books-for each, . The bank 
had after’ the’ death of'Mawdesley and 
within six years~before the commence- 
ment of this suit, hondred the drafts of 
Turner, and in their separate, account 
with him charged for interest on the sums 
so ‘advanced,. On its being objected that 
the balance of 918/. 13s. 8d. on the joint 
account was barred by the statute of. limi- 
tations, the! defendant’s: counsel. argued 
that the statute did not apply to money 
deposited in a banker’s hands in'the usiial 
way: but supposing that it even did, there 
were in the present case two facts which 
took the case out of the statute; :firet, that 
the bankrupt on his final‘examination in 
1841, had entéred imhis balance-shéet the 
sum of 918/, 13s. Sd. as. due’on the ac- 
count of Turner and Mawdesley; second- 
ly, that in, June, 1841, an accountant em- 
ployed by.the, assignee.,to wind up the 
affairs of the bank, had by their direction 
sent a letter to the deceased, containing 
an unsigned statement of the account be- 
tween the bank and. Turner and Mawdes- 
ley, in which the balance in favor ofthe 
latter was stated to be 9182, 13s..8d. Un- 
der, these cireumstances | it was, agreed 
that; a yerdict should be entered for the 
plaintiff on, the general issue and, pleas of 
set-off, and for the defendant on the plea 
of payment; with leaye to his counsel to 
moye to enter M4 verdict on the pleas of 
set-off, the court to be,at liberty to.draw 





The... Attorney. General and | Welsby 
showed cause -—The relation between, ia 
bankerjand a customer ‘who deposits 
money: in his, bank, is the ordinary relation 
of debtor,\and creditor withthe super, 
added obligation on. the part of the bank, 
ef arising. out ofthe custom of trade to 
honor the, drafts of his, customer; and for 
the ‘breach of which’ duty, case or assump, 
sit, will lie; Garr v.,Carr,,(1 Mer. 541, 13) 
Devaynes, v.,.Nable, (Ub, 568 ;) Sims..v, 
Bond, (5.B.,& Adol.,88,;), Foley v.. Hill, 
(1,Bhill. 399; 13,aw Journ., N.S.,.Chy 
182,) are authorities to. that, effect; in ad- 
dition, to, which,it has been; held, that mo-, 
ney in a banker’s,hands will pass under. 
a. bequest. of ready, money :. (Parker. y, 
Marchant, 12 Law. Journ. N,,S.,,Ch, 
385.) Now thedebt.on the joint. account 
of Turner and Mawdesley was altogether 
distinct from the, account. on which the 
plaintiff snes ;.and, was, barred. by the 
statute of limitations athe death of Maw- 
desley.in 1839. Then as.to, the facts re- 
lied on, to. take the cage out.of; the statute 
of |jmitations—the account sent, by. the 
accountant was not, signed, and the state- 
ment, by the bankrupt in his balance-sheet 
is sufficient, The case of Eieke v. Noakes, 
(1M. & Rob. 359,) may be;cited, where 


it was held that, an entry in a bankrupt’s 


examination of a sum being due to a cer- 
tain. party was evidence of an account 
stated between them, and was 4 sufficient 
acknowledgment, to take the case out of, 
the, statute of limitations ;. but that. was 
an action against the bankrupt himself, 
here the balance-sheet is sought to beused 
as evidence against his assignees, whose 
title carnot be defeated by any. act done 
by the bankrupt after his bankruptcy. 


Chilton, Townsend,.atd Egerton, in su 
port of the rule.—It would be contfary t 
the policy of the Jaw to. allow a banker to 
keep moneys, entrusted to his keeping | 
a& customer who neglects ta balance his 
account for six years. If a banker is like 
an ordinary debtor, any person who de- 











any inferences which a jury’ might pro-| posits a ‘sum of'monéy with a banker 
perly have drawn from the facts proved. | might immediately after make an affidayit 
‘of debt and arrest him.’ The true rela- 

Chilton, in Easter Term, 1846, obtained | tion between ‘thé’ patties’ is this, that ‘mo- 

a rule on the points made at the trial, the | ney placed! in’ the: hands of a banker -ig 
cause was argued last Michaelmas Term, | held by him'\unde¥ a ‘special contract ''to 
when _ _ | honor the cheques of the customer : who 
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on his part cannot, 'so'long’ as’ the’banker 
js solvent, Support’ an Action’ for’his’ mo- 
ney without i préviotis demefid' of i’ in 
writing.’ This view seéms sipported-by 
the case of Murzétti'v. Williams, (2' Bi & 
Adel 415:) Soin 2 Evan’s Pothi 126; it 
is said, “ Where a midt deposits’ money in 
the hands of aridther;‘to be ‘kept for “his 
use, the possession of' the ‘custodeé ought 
to be deemed the possession ‘of the owner, 
until an application-and refusal, or other 
denial of the right; for until then there is 
nothing adverse, und’ f coriceivé that upon 
principle, no action should: ‘be tills éd ‘in 
these. cases, without, a previous demand ; 
consequently that no limitation d ibe 
computed ' further’ back than» such» de- 
mand.” "In Worton’'y, Ellam, iRPR 2 
Mee. & W. 461,) Parke, B., says, here 
money is lent simply, it is not denied that 
the statute begins to,run,frqm the time of 
thelending, . Then,is.thgre any diflerence 
where, itis payable, with,interest ? . It.is 
quite iclear that, g. promissory note, pay, 
able on demand,,is. a, present debt,-and is 
payable; without.,any, demand, and the 
statute begins, to, run from, the date. of it, 
Then the stipulation for ¢ompensation in 
the shape of, interest, makes no difference, 
except that thereby the duty.is cennaualy 
increasing.de die,in diem... It,is ted - 
ferent,/from. a nete payable at sigh be- 
cause here by the .terms of. the. contract 
it must be shown before the action is 
brought.” Supposing therefure that the 
statute of limitations_could be applied in 
this case at all, it did not begin tv run 
untikthe bankruptey of;the firming 1841 
rendered: any formal. demand of/thede- 
posit unnecessary. [Rolfe,B—~That-pas- 
sage fnom Evans’ Poth. goes to show that 

faokat to his’ cus- 


the. money owing by a 

Rp at an SAtinbsy debe, bat one’ of 
a special nature, on. Which no aétion can 
be. renee without a Me a ae re 
Now supposing that ‘bo be b6, should you 
not have raised thé question by i 
pleadings? “Parke, It has been held 
that a plea of the statute’ of’ limitations 'to 
a debt admits the original debt, ahd dnly 
denies its haying beén due within six years 
—it is therefore admitted by these’ plead+ 
ings that the bank. wete otigitally indébt- 
ed to Taylor in’ 9180136. Sd. for thoney 
lent ; you are now arguing that they were 
never. Alderson,” ia our argument 


caty up ‘yourpleadings.) The facts in _ 
évidetivé take the case out of the ‘statute 
of limitations;’ for’ even |: suppositrg ‘the 


| remedy barred in’ 1638, the right tothe 


mony has beer/‘revived by the part pay- 
metits' madé bythe bankrupt to Turner 
within six ‘yedrs, ‘and since the death of 
Mawéeésléy: [Parke; B-—The bank 
charging: interest ‘on the sums ‘advanced 
‘them ‘to”'Turner ‘after: the death of 
avtdesley, is strong’ evidence ‘that the 
sam Wwads''advancéd by way ‘of’ indepen: 
dentloati; und not in part payment'of an — 
‘antecédent debt.]) ‘The admission of !the 
bankrupt‘ also takes the: case out of ithe 
statute ;( eke’. Noakes, 1 Mi & Rob. 
859';)' (Ex parte Seaber, 1 Deac. 5485) 
and although ‘the account seut by the ac+ 
countant might be- ‘insufficient: for that 
| purposeit standing alone, it constitutes 
'a fresh cause of action on an account 
} 4 4Co&. Py 126; 
Ashby v. James, 11 Mee. & W. 542.) 
[ Pollock, .C. B.r-1t, does. not show any 
consideration. Parke, B.—In Ashby v. 
James, the: parties met'and struck a‘ bal- 
ance ;' that was equivalent to:a payment 
by oii¢ aiid. ve-payrtiont by’the other.] 
HOD. bravabiat to evan it Cur, adv, vults, 


‘“Poxsook, C.. Bi—The question in this 
casé/is, how far the ‘defendant: is ‘entitled 
to avail himself, of an old banking’ dc- 
count/on' which a large. balance has been 
standing: for -miany,.years, | to! which) the 
statute of limitations:would -apply’ under 
ordinary circumstances. And a question 
arose whéthér this vould be treated in any 
other light: then'as a ‘sum of money lent} 
thous belt sevéral duthorities in which it 
ig disti tly Iaid down that: money in'4 
banker's hands ‘is equivalent to money 
leit arid’ the majority of the ‘court are 
of ‘that ‘opiition: [entirely concur in the 
judg ‘of the’ rest) of the ‘court: that 
the’ set-off it ‘the present-case cannot be 
made available #'for even/assuming that 
this account ought‘tobe treated as money 
Tent; but that: there are: peculiar cireum: 
Stances iti'a banking account. which dis: 
tingitish ‘i€ from any:other, yet nono of 
these. circtithstances appear on the plead- 
ings 'so'as'to justify us im considering this 
cuse differently from what we. should if 
it'wére afi ordinary case of money lent: 
and P therefore ¢oticur with the judgment 
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of the court) that reer = aaust, be, 
discharged. , At.the same, time, however, 


I mast with. considerable doubs and, wd bm 
simp 


dence express my own, opinion; 
thexe is pot a spegial-contract, Daemon 
the banker and his! customer relative ,te 
the money deposited, er whether the, me 
ney is to be considered as moneylent.,.)1 
think that is,a question for,the; jury, who 
ought to decide ‘whet,,is, the, liability of 
the banker, and whether the money, dpe | ., 
poe with him,is jmongy lent or jnet. 
wuld, not concur.in the, judgment, pf the | TF. 
rest .of the court without ,expyessaing. this | , 


doubt, in, which however they/donot cont | | 


cur,\as they are of, opinipn, thatymongy.in 
the hands of| a hankeris,meney. ‘ent, with 
the superadded obligation; that, its ta,be 
ae en eagiase sa imine eso 

Bole dischasged, 


Hono to ¢ 9: feo & 





9% I I OS 
“NOTICES OF NEW. BOOK 
‘ AN \ 
A NEW LAW DICTIONARY. eonsning 
_ Planetions of poe Tesh a) Terpass 


as.occut in the; works 
Practice of thé Courts, Aha es he! Path mse 


Proteedings of the Houses of Lords and Com- 
seme to which is added an Outline of an Ac- 


a Law, and; HOI Sdit ia EG, | 


RY: JAMES moat Howie Baas 
sods “earn 


the fans Temple § 
pe Second and en % 

. mumérons’ additions; tg ENRY yeuenc 

TON, (of! the! Philadelphia: Bar. 1 Phitadelphis 

,oLea & ae a eumasthnins tedionil Jo. otus jal 

We are glad: to Be, the. a “al 
is work... Che first edition, .as;; mig 
have, been expected, |. span, ot 2 
rint.., In, the . present; eBliston | it 

a. has added:a large, amount ‘af, ad+| B 

ditional, matter, andjhas givan,,2s 


terms and. phrasds,of most, ent ,o¢- 
eurrence.in the House of (Commans,.an 
House.of Lordsi.:. The only s4of this 


kind, that could, in former. )times, 
ferred, to, were: Jacob: bs; emi ~ 
these: were rather Lew, Encyclopedias, 
than, Dictionaries. . While ~~ pres 

work, may, be: considered, 98 an ab 
ment of ‘those; wonks,,-it,, contains 4 
cient explanations of the sermsused, in, th 
law, and in edditionto which, it also cou; 
tains a succinct and distinct account, 
the. ptoceedings,. in. many. instances;, 0 






| 


suits, at..Jaw,, an, in,equity,:, sake alto- 
ay we, bara ay ag, fond Ht 


Tr he ae ne 


sda 
pve aye 


denen i 

pith yaly 
to have .. eseaped 
oe at i lawyer, 
to, Pa: 


SUE Ta 9 

matter, that. 

Mr: sHolth Ithonse, cha 
OF; ag 

nee che OHH 


. sr | ET j 

"aa f KERS: Mac ve wat 

nati 
ao St eh iste ate Bee of Basking 
bing the Business of ae 
Paces Prep and, nd ai af ase do 
imore; J, 
“gre it Boh ,, “Hilba ra ‘at 
We tay abet fats iw sbvewat ums. 
is ‘War ». atid’ Nave -—_ much 
. estell ‘in ig ‘them, «' They not 


contain ‘Sonie Very able articles!'on 


| St eo Ohetaty System of the 
te — vestments ife 'Insu. 

ve tis the most able: ‘and 
decutate Bee soe iat iS) passing jin 


the” aereuors ‘totimunityof England. 
uy shaper ‘omit! to Hoté ‘sdme very 

footer ercantile law cases! » ‘To 
gt Merche'nt! the work must 
Be” itivaluabl e; and’ the ‘ me inay refer 


cw fobs a Sees iw 
esle 1° an) bla Ld ft ul if 
mus oF { jon bth ti Ife a8 « 
Bi bpwoupeniagansnty for Mayii: Li 
& Ca, 79 Pulton-street, corer eet 
severe weees Seipeao nouns 
dey adn s Magazine’ i ty int 
1 i ae, , Proper tediated , 


re Peaks ticizing 
If, “mn we out if ink Mis Way. hon the 
i | ae ud habia ti is no falling of off 


abserye, ia 
@. conduetit that’ po expense 
s been spare “ath he type pore wort 
Or. 


» Inthe Te- rint ;, in t would — 
wee it ales! Lie tenga 
spe i sles é Te- -print” and 








y 
gtiag’ & Ca., ‘the bu lishers, 
by removed to.7 29 Fultoh- street, corner 
Gol ,. the, eptranice is in Gold- street. 
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a EY EV ATS Li -s Sb ced Lot oll eid 


| “ Obittary:” 

Lé ‘athe thd Bim fick 

oublished : atHast T —_ 
phi obituaty 





pase 
a é 


3 Hohor- | il déviee and’ Glegant 


etary “hes selalbe: edharttuensyit ‘im the 


oe | dation gat ‘(Massa chasetts-owas an 


‘andable tmériber “of the Con. 
vetition ‘that framed! the Constitution of 
Maine: and’ himwelf the boauti- 
‘thotto for the seal 


able Tiade.G. Reed, late’ trek OF “ltt ew State-Lwas! subsequently a 

a that Stare, Whé'd fe 26th Mateli | mieiber of ourlodat ‘Meyiabdtanosisend 
ay "The at "he! pen afftoriiatils: for # pared of some tor yours, 
Henty ©. COIn | he Was Chief Tutstide of the late Courv:of 
County Bar, pi gla’ pry — Seasiotissthavirig, inal these responsible 
the: ‘inst oF ‘hilt, Wijoati death | re- | sitaatiotis, discharged his every duty: with 
cords wollol od | eredit to himself, and with a a 

“ The ey = is ay it pated ie fe? ini w 40 

distingti 9 Ass'n! hwayary? ‘an: rcrvarn i 
Bub ig and safe'la wer, that: the subject 
ini this ay Min ae ee fF thig-BHET® sketch ‘wae: better: knowm 


6 28 i 


de 
tbe ant qe 


ton, Muss., tie 
Isanc. Ker yer 

and’ Hey ana a 
lege. i BRC OM aty 

wis dan dict ae Yedac’ G eke 

line, who was. slain’ at’ wa tee 
ington’; ‘his own fa ait iat 
yet but six years of ge; hé 8h 
tard’ Colle at ithe ait ite af ay sixt 
was, a ny ne uae ay of thé tan wae | 


ig ur "bee i 


ON thas Of of hi i. 


hae” e peties, ‘ieee 

tion t 
i fe ei ‘his. a sees ree oral 
superiority of bi i ‘tnretlect, develonitg 
po ale the period Of “hid 
ation ‘at College, aequited ‘for bony a 
higtf feppuasioe “a ‘atone 


undispineg’ taleots, rat a ti srarhiy§ 
uiness 


future eminence and use 

Law with Hon. JouN Leeun-of Billeries, 
Mass., and been admitted to prac- 
tice, he caft suit Bina &bérd"! inthis State, 


and enteréd:there| Endlacecan busi- upon 


néss of {his- profession, which jhe ‘subse, 
quently pursiediwith. unitizing enaans 
Bratifyidg, ysuceessi.) fils ono 

‘His icharacter:: OB; & igencdeman fh 
yiolding integrity, and his,meputation,, as | rected 
a man of talents,-seon attracted parne 






ne: a i aah fe 
whit eae fre pest 's ic i 
territorial | Phe i 


xfer Y our ie at the ° 
Commonwealth—for a period Hes Ht 


aepraneod | raging “yet 





| eee 4 fotid ‘ ind indefatigable votary 
pr pa a ‘etrnity of his professions 
| ot pyeepiomonttonsn of’ cases: for im: 
atiotin the courts-+but to 
the Idi #6 a science, in: its 
Somes © Sennen atid! departinonts, with 
aif its eKing intricacies, and mice dis- 
Kk: | tinetione!: ‘exact adaptations and logical 
atledies!"' Toa ‘course of ‘continuous 
8 | new dtl he’ constantly —— the acuts 
wersiP a-seatehing discrimination, the 
1 | pod bbice ‘of @! nbature! judgment, 'the 
2M. met ge “6f'va well !balanced 
Ha thes¢, bletiding in harmonious 
been ddbuted'to-him,'with unerring cer: 
tainty, the acquisition of clear andi \just 
pétceptiotis ‘oF the jerispradence is 
a: | country, ® eofieet : jation of legal 
es}! ‘arid? '@ -eonvincing and. conr 
'‘dhante/ant modest diction 
whenever cd ser ow questions of law: 
With the!'un réputatiow of ‘an 
able and's#fe Jotnastior! ee legalo 
‘ea ‘sought byra: large circle of 
Gitetits,:‘and wher 'obtaited were satted 
with’ the preatest confidénes. » The 
ddges hedra "him with manifest interest 
and respect, for he seldom failed: a 
ply the’séotiing’ absence’ of ‘a More: 
t forensic e, sometimes: wind 
retted; tha emoral, with thé ac! 
_ é¢ of that! which is.enimently 
, purer etd betterthe-: exack dtorm 
* | ro hearoteess 95 Coldyr ci ow 
“(Dafihiy, the latter period of thib: spooked: 
= life;'hie Was deservedly successful as 
Midrowate) 0 cot fl q 901 oO 
fang pe cn amanneref reason: 
inpware not of ' the more!impécuous and 
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imposing order, that,—like the rushjof the 
waters, of some mighty cataract, .may 
strike the beholder with, nstoniahment at 
the,power which is put. in, motion,before 
him; but his manner more resembled that 
ofthe gentler, rivulet. whose, sparklin 
waters, proceeding from. some. living poo le 
inexhaustible fountain, ‘Moye on in, (plea, 
sant ripplings, wooing the .ear. to its, .en- 
chanting’ music, and the ¢ to its artless 
beauty—all the while, inciting the.mind to 
just nallections, and the heart to unbiassed | . 
pur Fhe. 
eatin puta , dient’ s cause to trial, pe 
speculation ; never, tun/for luck withthe 
jury made no harsh and bigh-sounding 
apishots; ‘no professional harangues ;, no 
impassioned deelamation ; but|on the cons 
trary, having a better, Imowledge of the 
human character, and a. juster.conception 
of those, ;bigher considerations. w thich 
should operate upon the human ; , he 
accustomed himself’ to.proceed at once to 
address the judgments of .men--and. this | of } 
he did with such manifest Aidelity to, the 
evidence in the case,-with,so much, devo- 
tion to his client’s interests, with zpenpar | f 
ings so clear and convincing, clothed. in 
language:so chaste, pure and, saiaaten 
as ultimately ta convince. the mind, move 
the heart and secure,a’ just, werdict_in, 
case. All his argument: had a high moral 
bearing. | 
He was particularly. aitentine: to. ‘the 
younger members of the profession, often 
assisting them, unrequested, and unpaid, 
in thé, mote perplexing matiers of prag- 


tice, and by cheering them onward by. his’ 


aid ‘and counsel; while im, all.his inter 
course with the Courts and, the .members 
of the Bar, he was kind, courteous, polite. 
|, But his: work is) done, He ..is .dead, 
Long shall, Lincoln Bar deplore his logs, 
No more shall we meet. him SPAree: No}, 
move hear his:vaice, « - 

The District: Court, being:i in sassion at 
Wiscasset, inthis county, at the,time of 
his death, a meeting was held cf the mem- 
bers: of:the: bar, at which were, adopted 
resolutions expressive of the bigh estima- 
tion in which the profession,had.held the 
deceased, nid tendering their/sympathies 
and consolations ,to his, surviving) een Fa 
On the presentation of these saslenioes | tea 

to the: court accompanied with, the; ex- 
‘otal of feelings suited to the occasion, | t 


him he ia pay@ humb 


his | faith Ly the, Christian ; 





his Honor, Judge RepincTon, replied in 
appropriate and,deeply, interesting re- 
marks, copies of ¥ nae and of the resolu 
tions. were, a Ravensted to, the family 
of the, dageasec 
..Tbus have we. en. of Col. Renn ‘ag 
a open It was fit, t, that: we should : say 
$, enuchs rape ok it may be. permit. 
to ong, who knew him well and loyed 
le tribute to the 
memory of; this. more, private virtues, _ oe : 
example as,a citizen was one fit to 
be followed by the most scrupulous. and 
uptight; asa, friend and patron, his at- 
ns, were ardent, his , fidelity | con- 
stant, and. bjs ips, real and éndur- 
ing), whee asa, ‘husband and a father, he 
possessed in ‘their’ most, attractive forms 
all, those kind, amiable and epdearing 
qualities of hea rt and, life, which’ when 
rained by mena lenaion, and chastened 
out fs i culture,| make ‘happy and, joy; 
ihe, innete circ es af OF: cae 
house was ile He love 
to ze good, andy was happiest in making 
of Fi appy-. .He has left behind him a 
wife an afectionate children, w otthy 
rent to deplore their loss, 
hose ‘hife and dead) we chronicle, 
was a po Bi man. | faith ‘was the 
tek the Chris- 


He work all done— 
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tian’s life—and, was 
well-spent—-be. has. lain himself, 

—_ rest awhile, that-he, may be p pre- 

sent, at, the, Resurrection of the if ust.’ 

f 1/¢/Pbvas at the shut of even, the weary bird 

Leaves the wide air, and in some lonely brake: 


Cow’rs down, and dozes till the dawnvof day, 
hey oe his well-f dg’d wings, and bears away. 4 
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iy coldest éotnsellor who’ hada a very 

extensive bar practice,-was asked how he 

contrivéd'to get through his businesshe 

said, ‘I do one third of itssanother'third 

does!itself-aind 3 — third con- 
tinuts undone. i) On 
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ae itn ee pave ioe with a 
sana and a cals ega opposite to 
use there, was a. suite t's shop, 

et urlow asked . his)la pdlord «“ whe- 


ee he a ti ePPose igor killed 
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